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The Telecommunications Industry Association (T1A) would like to respond to the
Director of the Office of Management and Budget’s (OMB) Public Notice inviting
public comments on principles and procedures for federal agencies. The Director
of OMB in response to Memorandum to Heads of Executive Departments and
Agencies (published in the Federal Register [74 FR 5977]) has sought public
comments to produce a set of recommendations for a new Executive Order on
Federal Regulatory Review.

While TIA does not have any specific recommendations on the Federal Regulatory
Review, it has a direct interest in any recommendations made by the OMB to the
Executive Office with regard to OMB Circular No. A-119 (Revised), "Federal
Participation in the Development and Use of VVoluntary Consensus Standards and in
Conformity Assessment Activities,” dated February 10, 1998, which directs
government agencies, except in certain cases, to use voluntary consensus standards.
TIA, as the American National Standards Institute’s (ANSI) fourth-largest
accredited standards development agency supports the continued use of OMB
Circular A-119.

TIA has supported OMB Circular A-119 since its adoption on October 20, 1993.
TIA’s 600 member companies are leaders in communications technology, and
these members support government agencies’ use of guidance documents like
OMB Circular A-119 to assist their decision-making process so that government
has flexibility in deciding which technology choices are most appropriate for their
respective agencies and needs. Any guidance which would require only one type
of technology or license would defeat innovation and growth within the technology
sector and impair government’s ability to deliver services in the most effective and
efficient means. OMB plays an important role in this regard, which provides
helpful guidance to agencies with guidance in the implementation of the National
Technology Transfer and Advancement Act of 1995.

In this regard OMB A-119 states in pertinent part:

For purposes of this policy, “voluntary consensus standards” are standards
developed or adopted by voluntary consensus standards bodies, both



domestic and international. These standards include provisions requiring
that owners of relevant intellectual property have agreed to make that
intellectual property available on a non-discriminatory, royalty-free or
reasonable royalty basis to all interested parties. For purposes of this
Circular, “technical standards that are developed or adopted by voluntary
consensus standard bodies” is an equivalent term.

(1) “Voluntary consensus standards bodies” are domestic or
international organizations which plan, develop, establish, or
coordinate voluntary consensus standards using agreed-upon
procedures. For purposes of this Circular, “voluntary, private
sector, consensus standards bodies,” as cited in the Act, is an
equivalent term. The Act and the Circular encourage the
participation of federal representatives in these bodies to increase
the likelihood that the standards they develop will meet both public
and private sector needs. A voluntary consensus standards body is
defined by the following attributes:

(i) Openness.

(if) Balance of interest.

(iii) Due process.

(vi) An appeals process.

(v) Consensus, which is defined as general agreement, but
not necessarily unanimity, and includes a process for
attempting to resolve objections by interested parties, as
long as all comments have been fairly considered, each
objector is advised of the disposition of his or her
objection(s) and the reasons why, and the consensus body
members are given an opportunity to change their votes
after reviewing the comments.

The above is consistent with TIA’s views on what constitutes an “open
standard” reflected in the accompanying TIA White Paper prepared by the TIA
Intellectual Property Rights Committee on 20 JUN 2008. This White Paper is
also available for download at:

http://members.tiaonline.org/standards/about/documents/TIA-IPR 20080620-
003 TIA OPEN STANDARDS-CLEAN RA4.pdf

About TIA

The Telecommunications Industry Association (TIA) represents the global
information and communications technology (ICT) industry through standards
development, advocacy, tradeshows, business opportunities, market intelligence
and world-wide environmental regulatory analysis. With roots dating back to 1924,
TIA enhances the business environment for broadband, mobile wireless,
information technology, networks, cable, satellite and unified communications.
Members’ products and services empower communications in every industry and
market, including healthcare, education, security, public safety, transportation,
government, the military, the environment and entertainment. TIA co-owns the



SUPERCOMM® tradeshow and is accredited by the American National Standards
Institute (ANSI). Visit tiaonline.org.

Respectfully submitted,
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Grant E. Seiffert
President

Attachment 1: TIA IPRSC White Paper on Open Standards dated 20 JUNE 2008
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Approved 20 June 2008 by the Intellectual Property Rights Standing Committee of the TIA

TIA - A Leading Developer of Open Standards

The Telecommunications Industry Association (TIA) is a leading developer of a wide number
and variety of Open Standards, including American National Standards. Open Standards enable
interoperability, interworking and connectivity. There are varying types of Open Standards,
ranging from those that specify network protocols and service interoperability to electrical
connectivity to software and system interfaces. TIA’s standards committees, for example,
develop protocols and interface standards relating to fiber optics, public and private
interworking, telco cable infrastructure, wireless and mobile communications, multimedia and
VolP access, as well as healthcare ICT (Information and Communications Technology)
applications and vehicular telematics.

Market-driven Open Standards can help promote competition and innovation. Such standards
are developed or ratified through a voluntary, open and consensus-based process.

This process is defined by flexible policies that balance incentives to participate in and
contribute to the formulation of standards. This process benefits users and consumers by the
broad implementation of the resulting standards. One element of a voluntary, open and
consensus-based process addresses the inclusion of patented technologies. The patent policies
of standards organizations typically find a balance among differing interests. For example,
implementers need to access and use patented technology included in the standard. Patent
holders need to preserve their rights in a way that encourages them to contribute their
innovative solutions to the standardization effort. “RAND” patent policies seek to provide this
type of balance by helping to make that patented technology available to all on “reasonable
and non-discriminatory” (i.e., RAND) terms and conditions.

Consistent with this voluntary, open and consensus-based process, globally recognized
standards bodies like TIA, 1SO, IEC, ITU, ETSI, IEEE,1 etc. all produce Open Standards that
address many important ICT challenges in the marketplace while preserving incentives for
further innovation and improvements over time.

This widely accepted definition of an “Open Standard” is reflected in the following:

! 1SO = International Organization for Standardization; IEC = International Electrotechnical Commission; ITU =
International Telecommunication Union; ETSI = European Telecommunications Standards Institute; and IEEE =
Institute of Electrical and Electronics Engineers.
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e Global Standards Collaboration (GSC) — Resolution GSC-12/05: (Opening
Session) Open Standards - www.gsc.etsi.org;

e ITU-T - http://www.itu.int/ITU-T/othergroups/ipr-adhoc/openstandards.html;
and

e American National Standards Institute (ANSI) -
http://publicaa.ansi.org/sites/apdl/Documents/Standards%20Activities/Critica

1%20Issues%20Papers/Griffin%20-%200pen%20Standards%20-%2005-05.doc.

For example, TIA supports the GSC Resolution that outlines the following elements of an “Open
Standard”:

e The standard is developed and/or approved, and maintained by a collaborative
consensus-based process;

e Such process is transparent;

e Materially affected and interested parties are not excluded from such process;

e The standard is subject to RAND/FRAND Intellectual Property Right (IPR) policies
which do not mandate, but may permit, at the option of the IPR holder, licensing
essential intellectual property without compensation; and

e The standard is published and made available to the general public under
reasonable terms (including for reasonable fee or for free).

Recently, there have been some attempts to re-define “Open Standards” that may disrupt this
process and its related balance of interests. The concept of “open” is being equated with
patented technology that is “free” (without payment) or “free to use freely” (without payment
and without any restrictions). These proposed re-definitions are being used to advocate policy
changes that would undermine the rights of those who have invested in the development of
the standardized technology.

While the notion of patents being “free to use freely” is superficially attractive, like most “free”
things, it comes at a cost. Technological capabilities and innovations most often result from
substantial investments in R&D. Such investments typically drive the growth of the investor’s
patent portfolio. If patent holders in standards-setting activities are expected to give away or
waive their patent rights, there are likely to be significant adverse results including:

e Technology leaders will reduce or cease participation in (or technical
contributions to) voluntary standards-related activities, or

e Individuals and organizations will not invest (or will invest less) in the
development of innovative and next-generation technology in the technical
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areas subject to standardization, thereby creating innovation “dead zones” in
those areas.

These types of adverse results would cause (a) the standardization system; (b) its open,
voluntary and consensus-based process; and (c) ultimately the resulting Open Standards, to be
less effective or successful than they are today.

Moreover, TIA believes that these results would have a negative impact on global respect for
intellectual property that helps stimulate innovation and develops local economies around the

world.

Open Standards are Different from Open Source Software (OSS)

“Open Source” Software should not be confused with “Open Standards”:

e Open Standards are technical specifications that are developed and ratified
through the open, voluntary, consensus-based process described above.

e “Open Source” Software is software distributed with the source code openly
available under a certain specified software distribution license. Open Source
Software is distributed under license, often for “free” by distributors who charge
instead for other products or services, including upgrades or full-feature
proprietary software licenses, customization and maintenance services for the
software, or related consulting and integration services.

While an implementation of a particular standard may be distributed under an Open Source
Software license, the development of the standard is independent of the license that the
distributor of an implementation may ultimately choose to adopt. The standards development
process is neutral to accommodate and balance the interests of all stakeholders and all
business models.

TIA strongly favors the traditional fundamental elements of Open Standards which support a
balance of interests that preserves the incentives to innovate and spreads development costs in
and around technology areas that are subject to standardization.

In doing so, TIA notes the important distinction between “Open Standards” and “Open Source
Software,” which should not be confused.
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