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Excerpts from Chapter II,
 

Concluding Observations and Recommendations
 

by 

\Vinston Harrington, Lisa Heinzerling, Richard D. Morgenstern 

In considering the three RIAs analyzed in this volume, and drawing on our experiences in the 

field of regulatory assessment, we have developed a series of specific refonns that we believe 

would enhance the overall quality and usefulness of the substantial studies that are conducted as 

part of the regulatory development process. We develop a dozen recommendations addressing 

the content of the RIAs as well as the process by which they are prepared. These 

recommendations cover five overarching topics: 

•	 technical quality of the analyses; 

•	 relevance to the agency decisionmaking process; 

•	 transparency of the analyses; 

•	 treatment of new scientific findings; and 

•	 balance in both the analyses and the associated processes, including the treatment of 

distributional consequences. 

In addition, we have developed two recommendations involving future research. Most of the 

recommendations could be implemented by the agency alone, although in a few cases changes in 

the governing executive order would be desirable. Only one of the recommendations requires 

statutory reform, specifically of the Paperwork Reduction Act of 1995 (PRA). 
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Technical Quality ofthe Analyses 

1. Give Greater Consideration to Meaningful Alternative Policy Options 

Ifan RIA is truly designed to inform and guide regulatory decisionmaking-and not, as Wendy 

Wagner suggests, simply to serve as a litigation support document or, in Nat Keohane's view, 

only to provide information about the. consequences of a regulatory decision made on other 

grounds-then it must examine a reasonable set of alternative policy options. An RIA that only 

compares the proposed action to the existing regulation, such as the RIA produced for the CAIR, 

or that considers only very limited options, such as the one developed for the CAMR, does little 

to help decisionmakers determine the appropriate course to take. 

As noted at the beginning of this report, CBA and the RIAs that embody it are not intended to be 

decisive in the regulatory process; they are inputs, or tools, rather than dispositive frameworks. 

Thus, even with a very high-quality RIA, regulators may well end up selecting an approach that 

is not the most efficient from an economic perspective, as concerns about equity or other factors 

may drive the decision in another direction. At the same time, given the acceptance in economic 

circles of the efficiency criterion and the appeal of quantitative analysis even to those outside the 

cost-benefit world, EPA decisionrnakers may be reluctant to adopt a "second-best" approach by 

choosing a regulatory option that generates fewer net benefits than an alternative. The path of 

least resistance is to analyze only one alternative and thereby avoid explaining why a different, 

more efficient, choice has been rejected. However understandable this may be from a 

bureaucratic or political perspective, we do not believe this approach is consistent with the 

underlying purpose of the executive orders governing regulatory analysis. Thus, we recommend 

that meaningful alternative options be analyzed in RIA. Although it may be tempting to stipulate 
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some minimum number of alternatives to be considered, we prefer to focus on the term 

meaningfUl, which we define to include the full set ofoptions deemed to be technically feasible 

and legally defensible. 

2. Choice 0/Baselines Should Reveal Choices and Tradeoffs, Not Conceal 111em 

The expected outcomes of a regulation cannot possibly be understood without reference to what 

would have happened in its absence. As a result, expected outcomes are routinely measured 

against baselines, which represent the development of an intricate set of choices made by the 

regulator to generate a future or a set of alternative funrres that would take place if the rule were 

not issued. They are also known by the more revealing name of counter/aclllais. 

Constructing a baseline requires a legion of assumptions concerning such matters as future 

population and economic growth. rates of improvement of existing technologies or replacement· 

by new ones, and trends in future regulation. The credible evaluation of benefits and costs is not 

possible without a well-constructed baseline or set of baselines. The construction and 

presentation of baselines arc every bit as important to the estimation of net benefits as the 

construction and presentation ofaltemative reh'11lations. RlAs should reflect that reality. 

A vivid example can be found in Catherine O'Neill's case study in this report of mercury 

emissions from coal-fired power plants. Control of airborne mercury emissions was widely 

anticipated under the new MACf standards enacted as part of the Clean Air Act of 1990. 

Although EPA did promulgate MACT rules for two important sourees (municipal and hospital 

waste incinerators) in the late 1990s, and began work on a third (emissions from electric power 
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generation) in 2003, agency analysts involved in the technical and economic aspects of the utility 

MACT rule were instructed by top management to stop their work. Instead, they were to begin 

drafting a new rule based not on the MACT section of the statute, but on a cap-and-trade policy 

modeled after the sulfur dioxide (S02) trading program for fossil electric plants. 

The initial regulation, like all MACT regulations, would be required by statute to achieve the 

emissions reduction perfonnance of the top 12th percent of existing plants and was expected to 

be implemented around 2007. Its replacement, the CAMR, would only be implemented after the 

CAIR, a cap-and-trade program for S02 emissions that was to be phased in beginning in 2010, 

with a lower cap to be phased in beginning in 2018. The difference in the perfonnance and 

timing of the two rules could hardly be more dramatic: whereas the MACT rule would require 

nearly a 90 percent reduction in mercury emissions by 2007, the CAMR would not achieve its 

objective of a 70 percent reduction until nearly 2030. 

We take no position in this report on whether the abandoned MACT rule was or was not a 

superior rule to the CAMR that was eventually adopted. Certainly, the MACT timetable and 

stringency would have produced more emissions reductions and would have produced them 

much sooner, and thus would have produced much greater benefits. But the costs would have 

been much higher as well. And because the net benefits of the CAMR were negative, at least 

according to the EPA analysis, moving up and expanding the emissions reductions would only 

make things worse. Of course, many skeptics of CBA, including O'Neill, would strenuously 

disagree. 
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The point is that EPA could and perhaps should have been more informative in the CAMR about 

the earlier MACT analysis, perhaps including MACT implementation as an alternative to the 

customary "no policy" baseline. This would have provided a useful historical perspective and 

made it clear how much broader were the regulatory options than EPA's regulatory documents 

let on at the time. 

3. Develop a Checklist oJGood Practices That All RIAs Should Have, and Provide an 

Explanation Jor Missing Items 

All three of the RIAs examined in this volume violated one or more elements of EPA's 

Guidelines Jar Preparing Economic Analyses. J Other studies based on larger samples have 

reported similar findings, including a quite broad range of deviations from the approaches 

advanced in the Guidelines (Hahn and Dudley 2007). 

It is not entirely clear why there is such a gap between the agency's Guidelines and current 

practices. Insufficient resources is an oft-cited reason, although it strains credibility to say that 

after spending morc than $1 million to develop a major analytical effort, funds are not available 

to conduct one or two additional model simulations. 

Robert Hahn has long advocated a checklist to assess RIA quality. In fact, it would be fairly 

simple for an agency to report on its adherence to some basic quality criteria, or to explain why it 

I According to EPA, the Guidelines "... establish a sound scientific framework for perfonning economic analyses of 
environmental regulations and policies. They incorporate recent advances in theoretical and applied work in the field 
of environmental economics. The Guidelines provide guidance on analyzing the economic impacts of regulations 
and policies and on assessing the distribution of costs and benefits among various segments of the population, with a 
particular focus on disadvantaged and vulnerable groups." See: 
http://yosemite.epa.gov/eeJepaleed.nsU'webpagesiGuidelines.html 
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did not adhere to such criteria. The criteria reported on need not reflect every nuance covered in 

the Guidelines but should focus on certain key topics. For example, they could include some or 

all of the issues suggested by Hahn and Dudley (2007), as described by chapter author Farrow. 

Perhaps the Economics Subcommittee of the agency's Science Advisory Board (SAB) could 

offer guidance on the "top ten" elements to include in an RIA. The EPA administrator could 

voluntarily report the checklist as a means of strengthening his or her hand with the public, 

OMB, and the courts, and could present the checklist results in the preamble to a rule, in concert 

with the actual presentation of the RIA findings. Alternatively, the president, acting through 

OMB, could require the checklist. In the absence of a sound peer-review process, a high score on 

such a checklist would not provide complete assurance of RIA quality; however, a low score 

would be a sure indicator of failure. In her chapter in this report, Wendy Wagner proposes that 

RIAs deemed to be of high quality be given special deference by the courts. 

Beyond the use of a checklist, other approaches could be used to encourage quality 

improvements in RIAs. For example, one could establish a fonnal review process involving 

outside experts, based either at EPA or at OMB, to more directly grade or otherwise evaluate 

RIA quality. Although appealing at many levels, however, such procedures would probably 

introduce further delays into an already lengthy regulatory development process. Thus, we 

propose the development of a checklist, with initial implementation to be carried out by EPA, 

presumably in consultation with the SAB. 

Relevance to Agency Decisionmaking Processes 

7 



4. Be More Strategic Abollt Devoting Agency Resources to the Estimation ofthe Benefits and 

Costs ofRegulation 

The value of regulatory analysis, with or without monetary estimates of benefits, is limited by 

the absence of coverage of important benefit categories. It is also limited by the precision and 

accuracy of the estimates of the physical effects ofregulation. Although these observations may 

seem obvious, they are sometimes overlooked by both advocates and skeptics of CBA. 

Sometimes this can result in an overemphasis on certain scientific and economic issues that may 

not be entirely relevant to the decision. In other cases, the key issues may be underemphasized. 

[n several of the RIAs considered in this volume, the focus on precision for some relatively low­

value benefit categories at the expense of even a rudimentary scoping of other, potentially 

higher-value categories is inexplicable. For example, both Nat Keohane and Wendy Wagner note 

the extensive details in the CArR RIA on emergency room visits for asthma and lower and upper 

respiratory symptoms in children, and the absence of analysis of major issues such as ozone 

mortality and ecological damages. 

At the same time, exct.'Pt for air quality management for criteria pollutants, most of the research 

effort into benefits assessment goes into the estimation ofWTP for a given environmental 

improvement. Thus, whereas the models connecting a regulation to its effects are often fairly 

rudimentary. the WTP estimates are increasingly sophisticated. Certainly among economists, the 

professional rewards for developing better methods and data for estimating WTP for nonmarket 

goods exceed the rewards for linking regulation to physical outcomes. Similarly, whereas the 

incentives of natural scientists are to link causes to physical outcomes, they often ignore or 
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devalue the effects that the behavioral responses of finns and individuals to regulation can have 

on regulatory outcomes. Research into physical effects usually involves interdisciplinary 

research combining natural and behavioral scientists. As anyone knows who has tried to do it, 

such research is quite difficult to do. 

Skeptics of CBA can be as indifferent to the physical effects of regulation as they are to thc 

monetary benefit estimates. For the skeptics' prefcrred regulatory alternative-best-teclmology 

standards-it often doesn't matter very much what the effects of regulation are. 

In our view, the usefulness ofRIAs would be enhanced if, at the outset of the rulemaking, an 

explicit judgment is made regarding the best way to allocate resources toward examining the 

consequences of the regulation. Regulators rarely have all the infonnation they would like about 

either physical outcomes or their valuation. But not all information has the same value at the 

margin, and additional forethought about where the biggest payoffs arc would probably be well 

rewarded. In addition to the current intra-agency review of the analytical plans for RIAs, it might 

be appropriate to send them to the SAB for review, possibly to a special subcommittee 

established for such a purpose. 

5. Make Key Aspects ofthe RlAs Available to Decisionmakers Earlier in the Regulatory 

Development Process 

Under current agency procedures, draft RIAs are required to be circulated to top decisionmakers 

three weeks in advance of final agency review. This applies equally for proposed and final 

regulations. Reportedly, these deadlines are often not met. However, even when the internal 
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deadlines are met, important opportunities for constructive use of the RIA results in rule 

development may be missed. 

Typically, key elements of rule design are decided fairly early in the reblUlatory development 

process, sometimes by mid-level staff. Based on those early decisions, work is begun on 

monitoring, data collection, development of enforcement strategies, and related issues. If the RIA 

subsequently finds that the preferred approach is not the most efficient one, strong internal 

pressures discourage change. 

Accordingly, we propose that agency procedures be modified to require that a preliminary RIA 

be prepared at least six months in advance of final agency review of proposed and final 

regulations. Understandably, a preliminary RIA may be incomplete and subject to greater 

uncertainties than the full study. At the same time, this preliminary RIA would characterize the 

full set of options being analyzed and would provide at least rough estimates of the benefits and 

costs of each option. It would also provide an opportunity to assess whether the most important 

benefit (and cost) categories arc being assessed, as in recommendation number four. As noted by 

Wendy Wagner in her chapter on the CAIR, in some respects, a preliminary RIA would be 

similar to the scoping analysis conducted under the National Environmental Policy Act? 

Transparency ofthe Analysis 

6. Include in RIAs Detailed Descriptions of f-xpected Consequences as Physical Consequences 

or Natural Units, without Monetization or Discounting 

2 Morgenstern and Landy (1997) also proposed that a NEPA-style scoping exercise be added to the RIA process. 
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As stipulated in both the Reagan and Clinton executive orders on regulatory review, an RIA is 

intended to be a document that aids in agency decisionmaking, not only at the level of the 

technical experts, but also at the level of agency heads and, ifit comes to that, the White House. 

In addition, as Nat Keohane suggests, the RIA could also infonn the public about the 

consequences of agency actions. 

These purposes would be promoted if agencies included in their RlAs detailed descriptions of the 

concrete consequences of their decisions, presented in physical endpoints or natural units rather 

than solely in monetized and discounted fonn, at least for the major benefit categories. A key 

issue is how much detail can be developed with reasonable scientific confidence and at 

reasonable cost. If, for example, an environmental rule is expected to reduce premature mortality 

and adverse health conditions, then a range of details about those expected health outcomes may 

be of interest to decisionmakers; these details might include the expected nature of the death or 

adverse health condition, the likely age of the populations affected, the likely timing of the 

effects, and the socioeconomic status of the populations most affected. In cases where a strong 

scientific basis supports the development of such estimates at a reasonable cost, they should be 

provided. 

In addition, it would be useful to have baseline infonnation on these natural units wherever 

possible, or to at least include contextual infonnation that gives the reader some perspective on 

the significance of the changes. For example, if a regulation is expected to reduce the frequency 

of asthma attacks in sensitive populations, what is the current attack frequency in those 

populations? 
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Baseline information of this sort is useful in at least two ways. It allows for a determination of 

not only the expected absolute change in outcomes, but also the relative or percentage change. 

It's true that this baseline information is not relevant to the economic criterion ofmaximizing net 

benefits-only the marginal conditions are. But that applies specifically to monetary measures. 

Because good things gain in value as they become scarcer, the change relative to the baseline 

matters, and dccisionmakers might want to know whether the regulatory proposal is going to 

reduce bad outcomes by 1 percent or 10 percent, for example. If a re6JUIation is expected to 

reduce fish mortality, by how much are fish populations expected to change relative to the 

baseline? For example, if billions offish are dying each year, it should matter whether you have 

billions or trillions to start with. In addition, having baseline information can provide a sense of 

perspective that can aid in assessing the credibility of the estimated changes in outcomes. 

Agencies would provide this information in a summary chart just as they currently provide 

monetized and discounted benefit estimates. EPA's summary tables for the CAIR and the CAMR 

are good examples of this practice. Indeed, with respect to RlAs on the regulation of the criteria 

air pollutants, EPA generally does a good job of reporting expected consequences in natural 

units. 

Where regulatory consequences are routinely captured by economic tenninology, agencies 

should continue to supply information about these consequences in economic terms. An agency 

proposing a rule that will result in greater use ofscrubbcr technology, for example, could report 

the estimated the price of the scrubbers along with the number and expected location of the 
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scrubbers. But where regulatory consequences are not ordinarily stated in economic terms, where 

the "price" of a consequence must be divined by reference to complex revealed or stated 

preference methodologies, the economic description of these consequences should be 

supplemented by the description of natural units. 

For any of the personnel directly involved in decisionmaking-top-level agency officials and 

White House staff-and even the general public, description of consequences in natural units 

could serve as useful aids in evaluating agency decisions. Officials unschooled in economics 

might be confused by the translation of human lives into dollars and by the process of 

discounting of future illness and other elements of the CBA. Presumably, many would gain 

additional insights from a comparison of economic costs and tangible consequences expressed in 

natural units. If the head of EPA, for example, were asked whether average utility customers 

ought to be asked to pay a penny a day to save billions offish-an estimate of the cost of the 

CWlS rule for the typical household (Ackennan and Heinzerling 2002}-she might find this a 

much more tractable decision than one that invites her to evaluate the economic machinery that 

EPA deployed to calculate the precise value of those billions of fish. Prominent display of the 

natural units information will also be helpful to those comfortable with economic valuation 

because it makes it easier to understand the benefits calculations and judge their credibility. A 

funher advantage of this approach is that it might create added incentives for the agency to 

develop quantitative estimates of some physical endpoints not typically quantified in the RlAs, 

such as noncancer health effects. 

7. Ensure Greater Transparency at All Stages a/the Process 
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As a number of participating authors have noted, RIAs have become huge, dense documents that 

are almost impenetrable to all but those with training in the relevant technical fields, especially 

economics. Even to the well-trained eye, RlAs are often opaque; it can be hard to find, for 

example, exactly what value the agency has placed on human life or exactly which discount rate 

it has used, over what time intetvaL 

Because an important purpose of RIAs, beyond their use as aids to decisionmaking, is to 

communicate to Congress and the broader public about the benefits and costs of federal 

rebJUlations, greater transparency in the analysis would be highly desirable. Accordingly, we 

recommend that agencies endeavor to make RIAs more comprehensible by nonexpert audiences. 

Obviously, the complexity of the analysis in RlAs constrains to some extent the degree of 

transparency that can be achieved. Even so, three quite straightforward changes in practice could 

considerably improve the transparency of RIAs. 

•	 Wherever possible, agencies should use plain English to describe their analysis. They 

should avoid technical jargon, or at least amplify it with parallel descriptions in plain 

English. OMB's Office ofInfonnation and Regulatory Affairs already monitors agency 

rules for plainness of speech; it should monitor RIAs for the same quality. 

•	 Agencies should use a similar fonnat, across RlAs, to provide infonnation on the key 

variables in the economic analysis. They should provide this infonnation in the same 

location in each RIA. For example, in the portion of the RIA describing the benefits 

analysis for an environmental rule, the value of a statistical life, value of illness, value of 

ecosystem effects, discount rate, and time interval for discounting should all be presented 
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in the same order and format across RIAs. One perusing many RIAs could then know 

exactly where to look in the RIA for infonnation on crucial inputs to the analysis. 

•	 The executive summaries of most RIAs focus on the conclusions of the analysis rather 

than on the methods and assumptions used. With the adoption of a standardized format 

for summarizing the methods and assumptions, as described above, it might be useful to 

incorporate the same or similar infonnation into the executive summary. 

Several of the other reforms we suggest in this chapter (such as the recommendations that the 

benefits of regulation be expressed in natural units and that agencies complete a checklist 

relating to the quality of the RIA) also would enhance transparency. 

Treatment ofNew Scientific Information 

8. Update EPA Guidance Documentsfor RJAs More Frequently to Reflect Significant 

Developments in the Professional Literature 

As in the natural sciences, the professional literature on environmental economics is evolving at 

a quite rapid pace. RIAs typically incorporate a range of analytical and empirical findings from 

the recent economics literature. Failure to incorporate these new findings into the RlAs can lead 

to biased estimates ofbenefits and costs. 

Although in principle the concern about updating the RIA Guidelines applies to virtually all 

parameters, the most recent examples involve discounting, the value of a statistical life, and cost 
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analysis. In all of these cases, a similar pattern applied: recent research indicated a departure 

from past studies, yet the Guidelines lagged behind. Fortunately, during the preparation of this 

volume, EPA has acted in a number of cases to update its approaches. At the same time, it is fair 

to observe that in the interim several RIAs were produced using the older values, which resulted 

in various biases in the estimates of benefits and/or costs. 

Our purpose here is not to debate the individual issues. Rather, we would emphasize the dynamic 

nature of the economics literature and the corresponding need for EPA to keep abreast of the 

changes and, when appropriate, update the Guidelines. 

9. Reform Current Practices on Nonmonetized Benefits in a Number of Ways 

EPA should indicate clearly and up front an enumeration of benefits into at least three 

categories: those that have been monetized, those that have been quantified but not 

monetized, and those that have neither been quantified nor monetized. This classification 

should be summarized in an easy-to-read table in the executive summary of the RIA. In case of 

substantial disagreement or uncertainty regarding which category an effect of a regulation 

belongs in, it should be further disaggregated, if possible, until the categorization is no longer 

ambiguous. Comments on the proposed regulation should be explicitly invited on the definition 

of major expected effects and their categorization. 

Encourage the SAB to provide expedited review for new or innovative analyses presumed 

to be of high quality, including those unpublished studies that have particular relevance to 

RIAs. Currently, virtually all studies included in EPA's economic and scientific assessments are 
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those that have been published in peer~reviewed journals or accepted for publication by such 

journals. Excluded are those studies still undergoing peer review, which can sometimes be a 

quite lengthy process, as well as those that represent solid research but are not deemed 

sufficiently novel to warrant publication in peer-reviewed journals.3 

One possible approach to address this problem would be for EPA to encourage the SAB to 

establish an expedited review process for studies deemed to be potentially important for agency 

regulatory decisions. EPA should issue guidance on this expedited review process, covering both 

the nature of the process and the criteria for selecting studies for review. The goal of this 

expedited review should nOl be to lower the quality bar for the acceptability of new research, but 

rather to recognize the complexities of the peer-review process and encourage inclusion in RIAs 

of high-quality research regardless of its publication status. 

Consider whether it is better to include some number or distribution of values in place of 

the default of zero, either as a new scenario or as part of an uncertainty analysis. 

Notwithstanding the preceding suggestions for the expedited review of economic and scientific 

papers relevant to regulatory decisions, many regulations will probably still involve some 

nonmonetized categories ofbenefits. There are several reasons for this, some unavoidable and 

some even desirable. First, there may be a consensus that some effects are relatively small and 

under any reasonable assumption may not contribute much to total benefits. Second, the 

quantitative effects may be large enough to matter but not well understood or well estimated, in 

3An example drawn from the RIAs examined in this volume is the paper by Bell et al. (2004) on ozone mortality. 
Although the RIA on the CAIR cited the Bell et al. study, it was not included in the agency's benefit calculations 
because it had not yet been fonnally accepted for journal publication when the RlA was completed. 

17 



which case proceeding to a potentially arbitrary valuation step will appear to be meaningless 

twice over. Third, even when estimated, the quantitative effects may be subject to large and 

possibly asymmetric errors. Estimating WTP for such effects is likely to give misleading results. 

Climate change is the canonical example; economic estimatcs using conventional assumptions 

may greatly underestimate the likely consequences. Fourth, environmental effects may be 

understood quantitatively, but the link between the regulation and the change in the effect may 

not yet be established. Similarly, valuation information may be available, but not in a fonn that 

links easily to predicted changes in quantitative effects. The well-known mismatch between 

water quality indicators, which measure decrements in water quality in contaminant 

concentrations, and recreational benefits, measured by increases in days spent in various 

recreation activities, is a case in point. 

It is in the cases (and there are many) where total compliance costs exceed monetized benefits 

that the disposition of the nonmonetized benefits plays a crucial role in the regulator's decision. 

This reality poses what can be a difficult choice for regulatory decisionmakers: either enter a 

"zero" for benefits that have not been monetized, running the risk that they will be ignored by 

deeisionmakers, or use some arbitrary values, if for no other reason than to prevent them from 

being ignored. Obviously, no regulatory decision strictly requires monetization of all benefits; 

we pay decisionmakers to make decisions in the hard cases, after all. But still, any perspective 

the RIA can provide on the potential magnitude of those benefits will be helpful to 

decisionmakers. In addition to providing potentially valuable information, better description and 

quantification of the value of nonrnonetized benefits will provide explanation and justification 

for observing stakeholders. 
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EPA has usually opted for leaving out nonmonetized benefits. We believe there is something to 

be said for the other approach, heretical as it may be: the inclusion of nonzero benefit values for 

some benefit categories where such values are not currently supported by empirical benefit 

studies. At worst, including nonzero benefits in such cases is hannless as long as it is understood 

by decisionmakers that they are not supported by benefit studies. At best, they can prevent 

deeisionmakers from disregarding such categories, and they can force all parties, from 

decisionmakers to analysts to stakeholders, to try to think through what numbers might be 

reasonable. If enough observers think that the potential benefits in such categories are 

sufficiently large, it may give an impetus for research to try to provide real estimates. 

Nevertheless, simply assigning an arbitrary benefit number is not likely to gain instant 

acceptance among many observers. It is worth considering whether there are defensible 

approaches to assigning such numbers. Below are some options that may be worth considering, 

including some that have in fact been employed, at least infonnally, to assign benefits to 

previously nonmonetized effects or, at least, to put the benefits in other categories in perspective. 

(i). Imputation of necessary benefits. Calculate the implicit value of the nonmonetized 

benefits which, when added to other benefits, make the regulation a breakeven proposition. Like 

all of the methods proposed here. this approach invites the decisionmaker to subject the benefits 

claim to his or her own judgment and experience. Inevitably, this approach assigns a single value 

to the total package of nonmonetized benefits. If many disparate effects remain nonmonetized, it 

may not be easy for decisionmakers to decide whether the resulting value is worth investing in. 
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In other words, this top-down approach is wanting in the detail that might allow the 

decisionmaker to make an informed decision. 

(il). Expert elicitation. Convene a panel of recognized experts in economic benefit 

estimation, risk perception, and the appropriate natural sciences, and solicit their views on 

several matters, including the link between the re!.TUlatory options and the environmental 

improvement and the link between environmental improvement and WTP. This is more of a 

bottom-up approach, in principle at least, that allows explicit valuation of the individual 

components. At the same time, it raises a different set of methodological issues having to do with 

disaggregation. Arc the experts to assign a monetary value to all of the benefits in the aggregate? 

Should they assign values to distinct benefit categories? Should they assign benefits to unit 

changes, or to the aggregate change resulting from the regulation? 

The convening of an expert panel brings another issue to the forefront that is worthy of 

consideration by EPA and indeed by all students ofre!.TUlation. Should the opinions of the 

scientific experts be limited to the physical effects of the regulation? Or should their views on the 

monetary valuation of those effects, or at least what the tradeoffs might be with other relevant 

effects, be accorded special weight? It is customary to solicit valuation from random samples of 

adults, an approach that makes sense when the benefits being valued are familiar to the average 

person, such as the valuation of health effects or recreation experiences. But is this practice 

justified when ecological changes are at stake and the environmental effects are subtle, hard to 

observe, and not directly connected to matters that people care about on a day-to-day basis? At 
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the same time, is it reasonable to tum such authority over to an unelectcd panel of experts who 

may have personal and professional biases that can skew results? 

Balance in Both the Analyses and the Regulatory Process, Including tire Treatment of 

Distributional Consequences 

10. Promote Evenhanded Treatment a/Decisions to Regulate, Deregulate, and Decline to 

Regulate 

We recommend that agencies' decisions not to regulate-as well as their decisions to regulate­

be subject to rebTUlatory review when they pass the threshold of EO 12866: that is, when they 

"have an annual effect on the economy of$loo million or more or adversely affcct in a material 

way the economy, a sector of the economy, productivity, competition, jobs, the environment, 

public health or safety, or State, local, or tribal govcmments or communities.',4 Because EO 

12866 currently applies only to rules, however, agencies' decisions not to regulate at all do not 

come within the formal tenns of the order. Thus, this recommendation would involve amending 

the executive order to clarify that agency decisions not to regulate are also subject to regulatory 

review when they meet the triggering conditions of the order. In the case of deregulation, only a 

change in practice is required. To keep the process manageable, we would propose that these 

decisions be subject to regulatory review only when they are formal agency announcements, 

published in the Federal Register. This limitation would ensure that the process of regulatory 

review would not be set in motion by every agency decision that might possibly have an adverse 

effect on the environment. 

4 Executive Order no. 12866. 1993. Federal Register 58: 51735, October 4. 

21 



This recommendation would respond to a longstanding criticism of regulatory review: decisions 

to regulate are subject to CBA, yet decisions to deregulate or not to regulate at all do not undergo 

this formal examination. ,This one-sidedness introduces a potential bias against regulation into 

the process of regulatory review that is unwarranted (Olson 1984). 

The history on this issue is instructive. When the U.S. Department of Agriculture (USDA) Forest 

Service in 2002 reversed a Clinton-era initiative protecting almost 60 million acres of roadless 

areas in the national forests, it maintained that the rule would not "adversely affect in a material 

way ... the environment." The Forest Service noted that an RIA had been prepared for the rule 

being discarded, but stated that it could not produce a quantitative analysis of its new approach 

because there was uno experience with implementing the roadlcss rule, and thus there are no data 

available" (USDA Forest Service 2005, 25,649). When EPA issued its first rule relaxing the 

requirements for the Clean Air Act's New Source Review program, it did not prepare an RIA 

because it concluded that the rule would not adversely affect the environment (U.S. EPA 2002, 

I). When the U.S. Department of Interior proposed trimming back the requirements for 

consultation with the wildlife agencies under the Endangered Species Act and changed 

regulatory definitions to make the statute inapplicable to effects resulting from climate change, it 

noted that the action was a "significant rule" within the meaning afED 12866, but it did not 

prepare an RIA (U.S. Department oOnterior and U.S. Department of Commerce 2008, 47,872). 

Likewise, when the u.s. Department of Interior proposed easing rules regulating mountaintop 

mining, it stated that the rule would not have an adverse effect on the environment and it 

prepared no RIA (U.S. Department of Interior 2004, 1,045). 
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Rather than rest with a conclusory and potentially questionable statement that deregulatory 

actions have no adverse effect on the environment, agencies should undertake the same process 

of regulatory review for deregulatory decisions as for regulatory ones when those decisions 

likely will have a material adverse effect on the environment. In principle, RIAs for deregulatory 

actions should be relatively easy to conduct because a regulatory RIA already exists. Moreover, a 

decision to dereh'1.l1ate will not come out of thin air, and the fact that a regulation already exists 

usually means that there is already some real-world experience with it. This experience provides 

a basis for analysis that is not available to newly proposed regulations, and agencies should 

report on this experience and use it to motivate their decisions. 

Economic logic supports this recommendation for evenhandedness. Likewise, economic logic 

supports treating decisions not to regulate at all with the same degree of scrutiny as decisions to 

regulate. There is no more reason to believe, for example, that EPA's outright refusal, in 2003, to 

regulate greenhouse gases in any fashion promoted efficiency than to believe that its decision to 

regulate conventional pollutants in the CAIR promoted inefficiency. If one kind of decision 

deserves economic scrutiny, so docs the other. 

JJ. Reform the Federal Data Collection Request Process 

The PRA of 1995, as well as OMB regulations issued in its name, impose stringent requirements 

on data collection from £inns and individuals. To conduct a survey with more than nine 

respondents, any federal agency and any organization conducting a project sponsored by a 

federal agency must submit the survey instrument for public comment and OMS approval. These 
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restrictions are intended to minimize the record-keeping and survey burden on private citizens 

and firms and to prevent undue invasion of privacy. They apply not only to mandatory data 

collections, such as Internal Revenue Service forms and EPA data requests to support regulatory 

development, but also to voluntary participation in WTP surveys if those surveys are supported 

by federal grants and contracts. In addition, the PRA and OMB regulations require that surveys 

"must be adequately designed and justified, with an opportunity for public comment" (OMB 

2005,51). 

Many researchers who do federally supported research on the benefits and costs of regulations, 

as well as federal agency persolUlel who are responsible for developing and supporting 

economically justified regulations, report horror stories about extensive delays in getting surveys 

approved. Virtually all would agree that the required public comment on surveys is an 

unwarranted and unwelcome intrusion on research autonomy. Most would further agree that the 

PRA and OMB's interpretation of its requirements arc a little too energetic and could be tweaked 

to make data collection to support regulation more efficient without compromising the goals of 

the PRA. Below we offer some possible solutions. 

Exempt or relax voluntary surveys from the survey size restrictions in some cases. 

Arguably, there is little distinction between voluntary and mandatory surveys of firms regulated 

by an agency. What regulated firm wishes to risk being regarded as ''uncooperative'' by its 

regulator? However, that issue docs not apply to the main concern raised here, namely, surveys 

of attitudes of and WTP for public goods by private citizens, because such surveys offer little 
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possibility of coercion. In addition, OMB approval is required for surveys that do not directly 

support regulation; this requirement should be reviewed. 

Limit OMB technical review of some survey instruments. No doubt OMS review has limited 

poor research designs and weak sampling methods in some cases. However, OMB has also 

rejected surveys where the issues involve unsettled methodological controversies. In some 

instances, for example, researchers have been denied the use of controlled web-based surveys 

because they are not in OMB's view properly randomized. OMB has also rejected the use of 

cash incentives for completed surveys. Both practices are generally accepted by social science 

researchers as the only cost-effective way to recruit an adequate sample and achieve an 

acceptable response ratc. 

Eliminate or severcly restrict the public comment requiremcnt on WTP surveys, possibly 

replacing it with a peer-review requiremcnt. Most issues of experimental design are quite 

technical in nature, and self-selected laypersons rarely have much useful to add. Not surprisingly, 

comments often reflect interest group positions rather than independent professional judgments. 

However, it might not be inappropriate for OMS to request reviews from qualified professionals, 

or to invite commentary from all members of relevant scientific disciplines. 

Replace OMB review of survey instruments and methodology with peer review by 

technicaUy qualified persons outside of the federal government. OMS is regarded by many 

regulatory stakeholders as a nonneutral party, generally hostile to most social regulations. To 

some extent, these attitudes may be inevitable given OMB's executive and statutory role as 
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regulatory gatekeeper, but it is not clear that the gatekeeping function should extend to survey 

quality. Indeed, it sits uneasily with OMB's recently acquired responsibilities under the Data 

Quality Act. It is strange for OMB to be, in effect, limiting the acquisition of information 

through surveys on the front end of the regulatory process and then criticizing the poor quality of 

regulatory infonnation later in the process. 

i2. EPA Should Explicitly Consider Possible interactions between the Distribution ofRegulatory 

Costs and Benefits 

Distributional consequences of regulation are important. At present, however, EPA tends to 

consider the distribution of regulatory costs and the distribution of benefits independently. It is 

possible, however, that strong and potentially adverse interactions exist, and these interactions 

should be considered explicitly in the RIA and during the rulemaking process. 

EPA has demonstrated considerable concern about distributional consequences of its regulation, 

although sometimes not on the issues of most concern to environmental advocates. The agency 

clearly pays some attention to issues of environmental justice and the identification of 

disproportionately affected communities, but by statute and executive order it is at least as 

concerned about the impacts of regulatory costs and other restrictions on various types of 

industrial facilities. Estimates of plant closings remain an important metric in assessments of 

economic impacts of regulation, and small plants routinely receive exemptions from the more 

stringent regulations governing larger plants. But small plants may be older and dirtier than their 

larger counterparts, and are probably located in the more run-down parts of inner cities or small 

towns, surrounded by low-income and perhaps minority communities. The location and 

continuous existence of these plants could therefore exacerbate adverse environmental justice 
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outcomes that in other ways EPA explicitly attempts to avoid. At the same time, people living in 

these communities are frequently employed by the very plants whose actions may be hannful to 

their health, so that any action against small or old plants conceivably could increase local 

unemployment precisely at locations where few alternative jobs exist. Thus, any regulatory 

response here should be considered carefully, based on credible analysis of the potential for 

injustice, the potential interactions between regulatory costs and benefits, and disadvantaged 

communities. 

Research-Oriellted Recommendations 

13. Consider the Use ofGroup- as well as Individual-Respondent Methodsfor Calculating WTP 

Critics of CBA have argued persistently that when considering public goods, it is more 

appropriate to value them in a collective context than in the individual-consumer context 

prescribed by welfare analysis. According to this view, people's decisionmaking calculus about 

public goods is different from their valuation ofprivate goods because the context is different. 

Their thinking is supposedly less parochial, more future-oriented, and more altruistic. In 

addition, critics argue that the context in which WTP is elicited in individual surveys is artificial 

and inconsistent with how individuals actually make market-based decisions. The issue we want 

to focus on is this: how might those concerns be addressed by the use of group processes to elicit 

WTP? 

Primarily, advocates of group processes have in mind fully group-detennined decisions, reached 

by some deliberative process followed by the exercise of some kind of voting mechanism. Group 

valuation methods seem to have risen out of the Citizens' Jury, a method of illuminating public 
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policy controversies by convening one or more panels of citizens. In the United States, for 

example, the Hubert Humphrey School at the University of Minnesota has been prominent in its 

use of Citizens' Juries to compare pricing policies to other approaches to deal with traffic 

congestion. Group valuation methods add a valuation step to the Citizens' Jury concept. See 

Sagoff (1998) or Spash (2007) for brief reviews of different approacbes to group-detennined 

benefit estimates. 

To economists, the problem with this sort of group valuation is that it breaks the link between 

theoretical welfare economics and CBA. In principle, CBA accepts only one method for valuing 

the outcomes of social regulations or of public investments: the sum of individual valuations, 

elicited either directly by surveyor indirectly by inference from consumer behavior via 

autonomous market agents. Moreover, observers from numerous backgrounds see potential 

practical problems related to group-elicited WTP estimates. 

A bigger problem is that little consensus exists regarding how to conduct such group elicitations, 

and many observers fear that any such estimate may reflect more than just the valuation of the 

public good or service in question. For this reason, most observers would predict that the use of 

group methods would probably produce higher WTP estimates than would standard methods. 

List and his colleagues (2004), for example, agree that social approaches can lead to higher WfP 

values, but not because the values more faithfully reflect true WTP for the public good in 

question. Rather, group processes can include individuals' willingness to be accommodating to 

the values of others, as well as their signaling of their environmental and social concerns. These 
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latter effects may be valid, but they could be connected to any public good or to no public good 

and. according to List et aI., can only distort the estimates ofWT? for the good in question. 

However, perhaps it is possible to have a middle ground in which infonnation and attitudes about 

the public good in question can be aired in a group setting but coupled with private elicitation of 

WTP in a manner consistent with welfare theory and current practice. To see how this group 

interaction might help, consider briefly how WTP surveys are typically conducted now. To elicit 

individual WTP, the general procedure is to conduct a single IS- to 3D-minute personal or 

telephone interView in which the environmental problem or public good to be valued is described 

in some detail, and a public policy remedy that will regulate the hann is proposed, as is a method 

of covering its costs. The payment method is designed to make it clear to the respondent that the 

respondent would have to pay. and so would everyone else. Thus, most well-designed WTP 

studies atternpt to eliminate concerns about free riding (unless altruism is the focus of the 

research). After the setup is explained to the respondent's satisfaction. a series of yes-no WTP 

questions is asked. These data are then aggregated across respondents to get the demand curve. 

In other words, respondents come to the survey cold, are presented with the environmental 

problem and potential remedy having perhaps never thought of it before, and then are asked to 

absorb a great deal of infonnation and make value decisions with very little time for 

consideration or introspection and without being able to discuss the matter with friends or 

colleagues. All this despite the fact that most people do spend time thinking ahout major 

decisions, and often consult friends and colleagues for advice or additional perspective. 
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For use values that are broadly familiar to the public and that have more or less direct 

counterparts in market activities, such as increased availability of outdoor recreation, improved 

health, or greater commercial fishing yields, estimation ofWTP is relatively uncontroversial. 

These estimates are most often produced by indirect methods, but the fact that they are familiar 

to the public means that they are also better suited than other benefit categories to individual 

survey methods. For more obscure or less empirically supported use values, such as the water-

purifying and flood-control benefits of wetlands, or nonuse values such as endangered species 

and habitat protection, few if any market surrogates are available, and survey methods are the 

only game in towo. Unfortunately, such goods are also the ones for which respondents will most 

likely have greater difficulties in valuation surveys. 

Coupling group infonnation provision with individual WTP elicitation has begun to attract 

empirical attention. In one interesting empirical study ofWTP for the preservation of wildlife 

habitat of endangered geese in Scotland, for example, McMillan et al. (2002) outline a group 

infonnational approach they called the Market Stall. S The authors recruit several groups in a 

focus group-like setting, explaining to attendees the usual survey preliminaries of problem, 

potential solution, and payment method. A question-and-answer session follows. Researchers 

then ask the valuation questions in a format in which participants respond without revealing their 

answers to other participants. Respondents arc then excused and invited back one week later for 

a follow-up discussion. In the meantime, they are encouraged. to do their own research and talk to 

their friends and families. At the follow-up meeting, participants are once again asked if they 

$ Strictly speaking, the experiment was to elicit the amount citizens were willing to contribUie to compensate 
fanners for damages to land and crops caused by the protected species on their land. This illustrates a common 
problem ofWTP studies: their connection to a regulation or to a policy outcome is tenuous at beSt. Based on the 
description in the paper, the respondent is nOllold how fanners would respond to the offer of compensation or how 
the goose populations would respond to the increase in habitat 
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have any questions, and discussion is encouraged. When no one has anything else to say, WTP is 

again elicited privately. For comparison purposes, researchers also conducted a more 

conventional WTP survey without the group discussion. 

The results were dramatic. Compared to the Market Stall participants, the conventional survey 

participants were nearly twice as likely to indicate they would "definitely pay" (DP; 33 percent 

to 18 percent). The mean WTP ofDP respondents was £15.29 in the survey. compared to £3.67 

for the Market Stall participants in the first session and £4.49 for the same participants in the 

second session. The Market Stall estimates also had much smaller standard errors. Learning 

about this problem in a group session appears to affect WTP dramatically, but probably not in 

the direction that most would expect. Obviously, one cannot conclude on the basis of one study 

that group methods will reliably produce lower estimates ofWTP, but it does suggest that we 

might have much to learn from group processes and that some of these lessons are likely to be 

surpnsmg. 

Recently EPA's SAB recommended against the use of group sharing of information in WTP 

surveys and of group elicitation ofWTP. In view of the substantial development of literature on 

these issues, we suggest that EPA revisit this issue. 

/4. Investigate the WTP to Avoid the Dread Associated with Increased Risk to Oneselfor to 

One 's Family 

A persistent theme in the debate between proponents and opponents of CBA has been the 

question of whether the risk perceptions of experts or of laypeople should dominate in public 
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decisionmaking about risk. One lesson from this discussion has been that risk involves more than
 

the probability of material hann. Depending on the circumstances, it can also involve fear, anger,
 

hopelessness, a sense of losing control, and more-myriad emotional and psychological
 

reactions we will gather under the common heading of dread.
 

To the extent that CBA estimates only the WTP to avoid an increased probability of material
 

hann, and ignores the dread associated with that probability, it may be missing an important
 

category of regulatory benefits. Regulation may reduce both the probability of harm and the
 

dread that often accompanies it. There is no theoretical reason for ignoring the latter in CBA if
 

empirical evidence eventually shows a meaningful WTP to avoid dread.
 

However, substantial practical obstacles may prevent the inclusion of this factor in CBA.
 

People's emotional and psychological reactions to an increased probability of harm are highly
 

contextual; they vary greatly depending on the nature of the risk. Thus, including dread as part of
 

the cost-benefit calculus will either mean doing a great many studies of the WTP for avoided
 

dread or using benefits transfer in a setting in which-because of the variability of WTP,
 

depending on the specific context-it might be quite problematic. Not surprisingly, therefore,
 

our recommendation is to further investigate the economic value ofthis benefit prior to making a
 

decision to include it in RlAs.
 

Conclusions 
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Our recommendations for the refonn ofRIAs cover a range of topics: the quality of the analyses, 

relevance to agency decisionmaking, transparency, treatment of new scientific infonnation, and 

the proper balance in both the analyses and the process, including the distributional 

consequences. The overall message is clear: improve the quality, scientific credibility, and 

timeliness of RIAs and, at the same time, make them more transparent and relevant to the 

decisionmaking process. 

The natural pushback is to ask how much these improvements will cost. Presently, a small 

cottage industry is involved in preparing RlAs, both inside and outside of EPA. At an estimated 

cost of$I-2 million for each of the 8-10 RIAs produced annually, the agency is already 

committing substantial resources to this effort.6 Despite a number of cost-reducing proposals 

among our recommendations, such as a more selective focus on particular topics to be studied in 

individual RIAs, we recognize that our proposals would probably add to the total costs of 

developing RIAs. It is also possible that some of our recommendations may be at odds with 

others. For example, more SAB review might well conflict with goal of developing a preliminary 

RIA six months in advance of agency decision meetings. 

Recalling that RIAs are generally focused on rules with a minimum of S I00 million of annual 

costs and/or benefits, the potential gains from improved regulatory decisionmaking are large. 

Unfortunately, the evidence that RIAs actually add net benefits to regulation is limited. Despite 

one early study demonstrating the gains from RIAs, limited recent data are available on the 

6 The estimate oUl million is from Morgenstern and Landy (1997), based on a dozen RIAs conducted by EPA in 
the 1980s and 1990s. The Congressional Budget Office (1997) estimated the cost at about $700,000 apiece, 
although they highlighted the large variance in costs among different R1As. Averaging the two estimates and 
inflating to current dollars yields about $1 million. 
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subject.1 onetheless, based on our review of the RIAs examined in this report, as well as other 

evidence, it is our judgment that recent RIAs have fallen well short of the mark in generating 

information and analyses that are truly useful to decisionmakers. We appear to be at a 

crossroads: either we fix the current system or we accept it without major reform. The 

recommendations developed here represent our judgment on an agenda for the fanner effort. We 

hope to spur further debate on these issues to stimulate constructive change. 
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