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On behalf of the Penn Program on Regulation (PPR), we would like to submit the
attached edited transcript in response to your office’s Request for Comments published in
the Federal Register of February 26, 2009.

PPR convened a panel discussion on December 6, 2006, featuring extensive remarks by
five of the eight individuals who at that time had previously served as OIRA
Administrator — James Miller, Wendy Gramm, Sally Katzen, John Spotila, and John
Graham.

In the Federal Register notice, your office solicited suggestions for revising the
Executive Order on Federal Regulatory Review in eight areas, and we believe the
attached panel dialogue sheds valuable light on several of these areas, as well as others
not specifically mentioned in the notice. For example, the discussion addresses timely
issues regarding:

e The relationship between OIRA and the agencies, including discussions of
OIRA’s coordinating role when regulatory issues cut across the domains of more
than one agency;

e Disclosure and transparency, specifically mentioning the distinction between ex
parte communications and internal Executive Branch deliberations;

e Public participation, including the possible implications of early OIRA
involvement in scoping regulatory options; and

o The role of distributional considerations, addressing the possibility of quantifying
distributional effects as part of agency cost-benefit analyses.



The transcript also features consideration of several issues raised in other comments filed
in response to your recent call for comments on regulatory review, including OIRA’s
possible role in correcting agency inaction, the potential of a “regulatory budget,” and the
extent to which details of the regulatory review process should be codified in law or
Executive Order at all. '

We believe the interaction among these five past OIRA Administrators, each of whom
has unique historical experience grappling with the issues raised in the recent Request for
Comments, will be particularly valuable to OMB as it considers revising the regulatory
review process. We appreciate the opportunity to make this transcript available and
thank the participants for their participation in the panel and their cooperation in the
creation of the transcript.

Sincerely,
QU s
Cary Coglianese Adam M. Finkel

Director, PPR Executive Director, PPR



Presidential Oversight: A Panel Discussion with Regulatory
“Czars” from Reagan to Bush

University of Pennsylvania Law School
December 6, 2006

Introduction

Each year, federal administrative agencies issue thousands of new rules affecting
important issues such as food and drug safety, enavironmental protection, homeland security
and economic growth. For the past quarter century, in both Republican and Demacratic
Administrations, the White House has scrutinized new proposals for major federal

| regulations through its Office of Information and Regulatory Affairs (OIRA). How well has

| the practice of White House review of rulemaking served the nation? How might the

review process be improved so as to strengthen the effectiveness and efficiency of
important federal regulations? To explore these questions, the Penn Program on Regulation
convened, in December, 20086, the largest public gathering of the individuals who have

| served as DIRA Administrator, the Presidential appeintee commonly referred to as the

nation’s "Regulatory Czar ™ This transcript from the panel discussion, modestly edited for
clarity’s sake, provides an illuminating, insider account of OIRAS role in the regulatory
process from the following former OIRA Adminisirators:

+  James C. Miller 1 {1381; Reagan Administzation)

| e Wendy Lee Gramm {1984-1985; Reagan Administration)

e Sally Katzen (1993-1898: Clinton Administration)
° John Spotila {1893-2000; Clinton Administration)

° John 0. Graham (2001-2006; Bush Administration)

The panel was moderated by Professor Cary Coglianese, director of the Penn Program
on Hegulation.
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Coglianese: Good gvening and welcome 1o tonic

s panel discussion
on presidential oversight of the regulatory process. My name is

Cary Coglianase, and 'm on the faculty here at the Penn Law School,
and | serve as the Director of the Penn Program on Regulation. [Lis my
pleasure to welcome you to a unique and historic opportunity to have a
conversation with five of the eight individuals who have served the
nation by overseeing the federal government’s regulatory process at the
highest level.

Every year, thousands of new federal regulations are issued hy hundreds
of regulatary agencies, whather Cabinet level departments, like the
Oepartment of Transportation, or Department of Homeland Security,
or Department of Agriculture; or by distinct agencies such as the
Environmental Protection Agenay, the EPAL

Collectively these regulations touch unen nearly evary aspect of our fives,
whether it’s the air we breathe, the water we drink, the food we eat, the
medicines we take, the quality of healthcare, the security of our airports,
or the safety of our cars. And of course, tngather fedaral regulations also
have an enormous impact in Lerms of costs on the gconomy.

lwenty-five years ago, President Reagan issued an executive order,
Executive Order 12,291 1o be exact. He created a new institionalized,
centralized process 1o oversee the work of these hundreds of regulatory
agencies and offices at the federal level. Executive Order 12,291
required that agencies perform a benefit-cost analysis of major regulations,
thase rules expacted 1o impose costs on the scenomy of a $100-million
a year or more. [£ also said that agencies needead {o have their economic
analyses, or what are called "reguiatory impact analyses,” reviewed by
the Office of Information and Regulatory Affairs (OIRA} within the Office
of Management and Budget {DMB). Basically, Reagan's executive order
required DIRA to get involved in, and even 1o sign off on, the quality of
e economic analysis underlying new regulations that will have thesa
enomMOUS IMPacts on society,

Prasidents had taken an interest in government requlation before, going
back to the Ford and Carter Administration. But Reagan tock a major
step loward systemalizing and institutionalizing presidential oversight.
His executive order turned out to be what political scientist Steven Balla
has called "ane of the most impertant institutional innovations of recent
vintage in the national policy-making process.”

In further testament to the important shift undertaken by Reagan,

every presidential adminisiration since then has retained basically the
same institutional structure, whether in Damocratic or Republican
atministrations. President Clinton issued Executive Order 12,866, which
modified the Reagan and first Bush Administration’s procedures — but
only somewhat. Interestingly encugn, the Gearge W. Bush Administration
retained the Clinton executive order in total,

Over the years, DIRA's requlatory review has generated enormous scholarly
attention including, | might add, important work done by faculty here at
Penn Law School, such as Dean Michael Fitts and Professars Matthew
Adler and Jason Johnston, among others. But as much academic debate
as UIRA review has spawned, it has sparked still greater political
controversy. The president’s selection of an OIRA administrator now calls
for Senate confirmation, and in recent years that process has grown
ever more controversial. Some in the audience undoubtedly know that
the Bush Administration has selected requlatory expart Susan Dudley to
fill & vacancy as the head of OIRA. The Dudley nomination has generated
sufficient controversy that it appears, at least by some observers, that
the Senate may well nat confirm her nomination, at feast at this point.

So we gather herg wonight at a time of continued controversy over the
reguiatary review procass, and indesd over the whole notion of
centralized and expanded presidential authority in a broader range of
areas. Qur mission this evening is to find out how the process of OIRA
review has worked, We will hear directly about that process from those
who have served as the nation’s “regulatary czars” and discuss how
regulatory review might be made to work better still.

We're privileged to have an extremely distinguished panel of individuals
who have served their presidents and their nation as OIRA administrator.
I'm guing 1o begin very briefly to introduce the panel members 1o you.
Then ['ll pose same questions and invite a response from our panal
members. We will also allow pleniy of time for vou 1o pose your own
questions as well.

Beginning on my immediate left and proceeding down the table, I'm
pleased to introduce Jameas C. Miller, |1, wno served as OIHA
administrator at the founding of the Reagan Administration from
January 1981 10 October 1981, He also served as Diractor of the Office
of Management and Budget, as a member of the National Security



Council, and Chairman of the Federal Trade Commission. He's also been
a candidate for the Republican nomination to the United States Senate
from Virginia. He's currently a Senior Advisor at the Blackwell, Sanders.
Pepper, Martin firm as welt as a distinguished fellow at George Mason
University and the Hoover Institution at Stanford. Following presidential
appointment in 2003 and Senate confirmation, he is now senving the

nation as Chairman of the Board of Governars of the U S. Postal Service.

Our next panelist is Wendy Lee Gramm. Dr. Gramm servad as OIBA
administrator during the Reagan Administration from 1985 to 1988. She
has also served as Executive Director of the Presidential Task Force on
Regulatory Retief, the Director of the Federal Trade Commissien’s Bureau
of Economics, and for five years as Chairman of the U.S. Commaodity
Futures Trading Commission. The Wall Street Journal has called her “the
Margaret Thatcher of financial regulation,” and in 1998 she fgunded the
Regulatory Studies Program at the Mercatus Center at George Mason
University, where sha currently is a distinguished senior scholar

Next is Sally Katzen wha served as OIRA administrator for the first five
years of the Clinton Administration. She then served as Deputy Director
of the National Economic Council in the White House, and Deputy
Director for Management at DMB. She previously served in the Carter
Administration as the general counsel of the Council on Wage and Price
Stability in the Exectsive Office of the President. She was a law clerk to
Judge Skelly Wright of tae U.S. Court of Appeals for the D.C. Circuit,
and has been a partner at the law firm of Wilmer, Cutler and Pickering.
She's currently a wvisiting professor at George Mason University Law
School and a Lecturer at the University of Michigan in Washington
Program. | am alsc pleasad 1o say Lthat we have had the hanor of having
her teach here at Pean Law, and I'm very pleased 1o welcome her hack

Next to Sally is the secord lawyer on the panel, John Spatila, whn served
as DIRA administraior in the Clinton Administration, durning whech Time
he also plaved a key role in the ™1” part of the DIRA acronym, specifically
playing a key leadershig role in the federal Y2K effort. Previcusly, Mr
Spotila served as Ganeral Counsel for the U.S. Small Business
Administration. And 2ariier still, he represented small businesses and
was a small business owner himself. He's currently the Chief Executive
Officer of R3i Solutions, a government contracting firm in Fairfax, VA

=

Last but not least is John Graham, OIRA administrator from 2001 to
2006 during the Bush Administration. Dr. Graham came to Washington
from Harvard University, where he served on the faculty for more than
fifteen years. At Harvard, he founded the Harvard Center for Risk
Analysis, which under his leadarship blossomed into an internationally
recognized institution for the analysis of a variety of risks from
environmental protection o medical technology. With nearly seven
books and a hundred and fifty journal articles to his credit, Dr. Graham
was also elected as President of the Society for Risk Analysis, and he
1s currently the Dean of the Frederick Pardee RAND Graduate School at
the RAND Corparation in Santa Monica, CA

My thanks to all of you for being here tonight. Each of you has served
the nation in a position which is now commonly referred to as the
nation’s “Regulatory Czar,” or sometimes the DIRA administrator is
called “the ruler of rule-making.” 3ut none of you surely were working
with the same kind of resources that say the Russian Czars had. In fact,
0IRA has a staff of approximately fifty analysts at present. And that's
even grown over the years. This is an extraordinarily diny office,
especially when you compare it with the resources and staff available
1o the regulatory agencies that OIRA is supposed to oversee. For
example, the Department of Transportation has 93,000 employees,
the EPA over 18,000,

So my first question o the panel members is, given this kind of vast
asymmetry in staffing and resources between the regulatory agencies
and OIRA, how does DIRA gver stand the chance of impraving the
regulations that these agencies issue? Jim, would you like to start?

Miller: Well Cary, first thank you for holding this. | think ii's a very
impaortant thiag. I'm not sure the ‘czar’ title is the appropnate one, given
what happensd to Czar Nicholas .. he came 10 rather an untimely end
it's good 10 be back in Pailadelphia, | think. The last time | came 10
Philadelphia to give a talk | had appendicitis and didn’t know it, and |
had an appendectomy the next day. So who knows what's in store

Coglianese: | guarantee you that won't happen again.



“It's the OMB process that looks at the various competing

interests, the various conflicting views, and tries to figure out
what makes sense for the agencies in light of presidential

priorities.” — Sally Katzen

Miller: No wander you're a professor of law ... a mind like & steel
trap. The PRA, the Paperwork Reduction Act, by the way was the fast
bill signed into law by President Carter, over the objections ¢f most af
his cabinet members, save his OMB director - talking about sell interest
— Jim Melntyre. And of course the OIRA began on April 1st of 1981

| was there belore that but then picked up wath and becarme the
Administrator of OIRA, or the first O1RAnian, on April 1 of 1981,

To answer your question, |'ve always analogized OMB's OIRA to an
editorial board, or the editors, of a professional journal. Now do you
have to know everything as a journal editor about what is written that
you receive, every manuscript proffered to you? No. You make decisions.
A judge, in making decisions, doesn't know everything that all the exper:
witnasses proffer 1o her or to him, but has w© make decigions —an
informed decision. And even though the size of the OMB cadre is much
smaller than the size of the agency cadre, | think it does a marvelous
job. And they are very high quality people, people that | recruited and
thal Wendy recruited, Sally recruited, and John and John on down the
line. So these are very talenzed people. But you don't have to match the
agencies person for person in order to do the job. Because you arg 4
screen, you either accept the article for publication in the journal with
some changes after you've sent it out 1o reviewers. You send it back (o
the author and say, subject to some changes, etc. etc. we'll accept it.
And that's really the model; | don't think your Jaw journal is inferior
because the people editing it are small in number in comparisan to the
nurrber of people who send you manuscripts.

Spotila: | would add 0 what Jim has said. | think Jim is very much on
target here, but there's another dimension, Like Jim, 've never liked the
notion of “Czar” as a litle because it implies that the head of OIRA has
some supreme knowledge about what all these regulations should be
and that's really not the function of OIRA. i anything, the Adrministrator
of OIRA is the President's representative, trying to figure out how 1o
implement the President’s policy as well as whatever statutory
requirements have heen created by law. And so, in many respects, the
Administrator becomes an honest broker, something of a gatekeeper,
respansible not just for stopping bad things, but for making sure that the
process yields goud things so that net benefits get inlo place and society
henefits. And s0 you really are in a position of trying to run 2 good

process, not being a Czar giving orders, telling evervbody what to do, but
rather leveraging all of the resources of an Administration 1o produce an
end result that serves the American peaple.

Katzen: | would add to that, and | agree with both of them, that what
OMB or OIRA does in reviewing regulations is very similar to what the
rest of OMB does. For example, legislative proposals from various agencies
are reviewed by OMB before they are sent up to the Hill. Or if the
legislation originates on the Hill, before the administration takes a position,
OMB will preside aver a review, during which it canvasses ail of the
affected agencies, gets the different perspectives, takes a look at the
whole picture, and then crafts an administration stazement.

The biggest issues before OMB in this regard are resource allocations ~
the budgat. Once again, the agencies present their wish list of what
they'd like. [t's the OMB process that looks at the various competing
interasts, the various conflicting views, and tries o figure out what makes
sense for the agencies in light of presidential priorities. And again, il's a
small staff cormpared to what the agencies have. But they are able to do it.

Thinking of it in those terms highiights far me a key aspect of DIRA.
There's a lot of focus on OIRAS review of the econormic analysis and the
costs and the benefits. But there's a broader purpose, and that is to
ensure that all of the agencies have a chence 10 speak to an issue. It
provides the various perspectives for the president, who is the head of
the Executive Branch and who should represent the national interest and
all of the competing and conflicting claims. And these are aspects of the
process that John taiked about, all of which are aided by the fact that
OIRA 1s in OMB, which is physically and psychologically closer to the
president than any other agency, and has the stature, the prestige, or
whatever it is that goes with being the president’s representative Tor
this purpose.

Coglianese: Sometimes we hear conflicting views about what OIRA
does, particularly at the career staff level. Is this an office with a group
of fechnocrats who are putting on their green eye shades and really
scrutinizing regulation? Or is it @ venue for presidential politics? Or
mayhe even inerest group politics?



“Under 12,291 OMB did have the power to say no, to say ‘stop.”

And we did. It was very traumatic for many agencies to have
to deal with this new hurdle.” —James C. Miller

Graham: One thing to keep in mind is that the staff of OIRA, and
OMB generally, unlike mast of the executive office of the president, 1s
predominately populaied by carser civil servants. Soitis the
professionatization of OMB which is its comparative advaniage within
the Exacutive Dffice of the President. When the "politicos” gel wgeth
for a meeting on & key issug in the White House, do they really want 1
start the meeting without the OMB staff? When the OMB staif arnves,
al least they know something about the subject that’s going to be
discussed

0n the subjact of the “czar” ceriainly the power to return a regulation
is the important club that OIRA has, But often times it's just the more
subtle maneuvers of taking a 500-page rule on a technology-hased
standard and adding the paragraph to the preamble stating that we are
interested in public comments on whether a cap and trade program or
an emissions free rule would be better than what the agency has put
forward as their primary option. That preamble then $ets in motion a
notice and comment process, and now its not fifty OIRA staff agains:
18,000 agency staffing: now it’s the whole administrative dialogue and
debate, and from then on lots of things can happen.

Gramm: | think it's important to stress what Sally has raised, and all

of us are trying ta raise, that the outside world thinks of DIRA, and the
administrator in particular, as having a huge amount of power. And we
really never did, or [ don’t think any of us did. But there is a very
important role that OME plays, and plays for the president on budget
and all policy issues across the hoard, and that includes OIBA, and that
is OMB is basically the president’s speciat assistant, to help the president
run the govemment. And there ofien ame cross-cutling issues. As a matier
of fact, most issues don'l involve just ene area. | remember when [he
immigration bill first was passed; the implementing regulations had to
be signed off on and looked a1 by a1 lsast seven different agencies,
because there were $0 many cross-cutting issues. In the modern world,
cross-cutling issues are perhaps the norm, so the view of the Department
of Agriculture, on, say, immigration, should be balanced against the view
of the Treasury Departmant or INS, or the Department of Labor. So the
role of OIRA is to make sure that everybody in governmen!

(¥

t gets their
point made, but also, again, as people have said before, 10 make sure
that the rule itself is consistent with the president’s views, is consistent
with the law, and without conflicting elements. | think that's a very
important aspect of the ot

Miller: Could | mention, | think that the role of OiRA has changed
somewnhat over time, Let me back up. The Executive Order 12,291 was
drafted by Boyden Gray and ma in the Reagan transition period. And,

[ mean fiterally, the first day on the job | nad an OMB Generat Counsel
person in and said, “put this in the right format; don't tell me whether
its good or bad, hecause thal’s what we're going 1o do.” And so the
President signed the Executive Order. Now that estabiished very
substantial tension among some very strong interests, because under
12,291 OMB did have the power to say "np,” to stay "stop.” And we did.
It was very traumatic for many agencies to have fo deal with this new
hurdle, And it was traumatic for many commitiees on the Hill that
thought they wera running the agencies.

And so | would say the first half year, at Ieast, of OIRAs work it was
largely a matter of making sure the agencies understood the new rules
of the game. And there were new rules of the game. And the agencies
protested greatly. But once that system was understood, then people
hegan to comport with it. Now, not everybody did. An assistant secretary of
the Treasury went up to Capital Hill and testifisd that the IRS was going
10 exempt itself from tha Paperwork Reduction Act, Well you know
about 80% of the paperwork burden is out of the IRS, right? So | got on
the phone o him, and he had a leter on the desk of each member of
that cammittes within an hour recarting that testimony. Now of course,
as soon as | lefl OMB and went to the FTC, | got audited. But that’s the
cost of doing the right thing sometimes.

But there was thal tension earlier on. And pne of the things I've been
quoted as saying is that "I'm mean as a iunk-yard dog.” But you had 1o
establish the property right and to see that the program warked. And
then It bacame gasier 1o be more accommodating and more supporlive,
and bacome more of & cataiyst for regulatory improvement, as John was
saying, both Johns were saying.

Gramm: But also, you recall, Jim, and you said earlier, this kind of
review or coordinating role, etc., whatever you want to call it, while it
was tough at the beginning to be sure, was in exisience beforehand as
the Council on Wage and Price Stability. And remamber, the Paperwork
Reduction Act, as you said, was signad by Carter. Both Carter and
Reagan ran in 1960 on a piatform of getting the government regulatory

procedures for the clearance of |



Miller: Right, . . . Especially paperwork . . |

Gramm: Exactly. Now what 12,291 did, which was diffarent than what
was actually a tougher requirement under the Paperwork Reduction Act,
was 10 say we'r2 gaing to review regulations even if they don't require
a form or piece of paper that had to be filled in. But there were the
seeds of presidental review of both requlations and paperwork that
preceded Reagan by many years. And it wasn't just Carter; it was

Nixon and Ford, too.

Miller: Right, exactly. What really hit home is something Sally said
There was, especially early on, some coordination between the OiRA
people and the budget peopie. Sometimes when we were having trouble
getting an agency's atiention, when the OMB budget people would say,
well | don't think we can back this until we work out the OIRA problem
So we got their attention — all part of establishing the rules of the game
and laying them down.

Katzen: | think Jim is right that the role and the perspective of DiRA
changed over time, certainly during Executive Order 12,291; the lean,
mean junk-yard dog approach was in full view . . .

Miller: Full flower.

Katzen: Full flower, whatever. When President Clinton was elected
there was discussica about what now? Where do we go? What do we
do? As Cary said in his intraductory statement, the Democrats in
Congress didn't like this organization in OMB, they wouldn't confirm the
administrator, they tried to zero it out at one point. And what were we
now — the Democratic Administration — going to do?

The decision was made 1o continue with centralized review. for the
reasons that | described earlier —the imponance of inter-agency
coordination, the importance of insuring that the regulations reflected
presidential prionities, and because we thought the process would pro-
duce better decisions But the tone changed. Executive Order 12,866 had
a very different feel and very different message than 12,291, 12.291
started: “To reduce the burdens of regulation * 12,868 staried with
“The American people deserve a ragulatory system that works for them,

not against them.” It was a recognition that requlation is a gaod thing,
if done properly, that it had salutary effects, that the government had an
impartant part to play in solving problems. There were other significant
differences between the two Executive Orders that | thiak reflect nol
only the change in OIRAs position, but also the lessons lsamed from
experience under 12.291.

For example, while we said that costs and benefits should be quantified
and monetized tg the maximum extent possible, we also recognized
that there are some costs and there are some benefits that cannol be
quantified, or cannot be monetized, that are nonetheless essential to
consider. We introduced distributive effects. We made other changes in
the openness of the process; Wendy had been the first administrator to
think about having more transparency in the process . . .

Gramm: Well, let’s put it this way, they were zerging out the agency, o
it was a matter of cutting a deal.

Katzen: We incarporated in 12,BS6 several provisions for openness and
[ransparency, sa it had & different flavor. And once it was established
that we were there to stay, we didn't have to be so mean and lean and
tough, Indeed. | was accused by Boyden Gray of being . . .

Miller: A wuss . ..

Katzen: He said | believed in the Jacuzzi theory or the sauna theory . . .
Miller: Hot tub theory .

Katzen: Yes, the hot fb theory of requlating the regulaters. The idea was
that agency and OIRA personnel would sit together in a hot tub and be
nice to one another, and try to get what we wanied through persuasion

and friendship aad smiling and collegial wamth.

Miller: | thought the metaphor he was going to use is “drain the swamp.”



Coglianese: | want to folfow ug on this shift that you mentioned,
Sally, and ask John Graham about the Bush Administration’s decision io

retain the Clinton Execusive Order. Why did 1t do so. given the shift from,
if | could characterize it, the mare regulation-friendly tone of the Clirion
Administration’s Executive Drder to an administration that, at least from
an outsider’s perspective, was not necessarily friendly toward requlation?

Graham: | think it's a good guestion. One paint I'd remind people of is
that the reguiatary relief agenda of the Reagan Administration arose
during a time when the misery index was much talked about; double
digit rates of inflation, unemployment and interest. And | think there
was a sanse that there needed o be a dramatic change in direction
by putting the thurmb on this reguiatory excess.

The campaign between Vice Presidant Gore and Governor Bush did nat
have regulalion as a primary issug. And | think when we assumed the
responsibility in the White House and we looked at the fundamental
structure and the value judgments thal were embedded in the Clinton
Executive Order, | don't think this president felt, and | certainly didn't
Teal, that there were any real problems with the idea that we ought
be balancing qualitative benefits as well as guantitative ones, that we
should consider both economic efficiency and fairness to various seg-
ments of the society. And | must say that in the four or five years | was
at QIRA L don't think [ ever felt | had a shortage of necessary authority in
the Executive Order, even though you could certainly make a varigty of
modest adits to it

3

1 zhink one continuing pattarn that you are seeing through the Clinton
and Gecrge. W. Bush vears is the evolution of QIRA from not just a
break or a stopping point on certain regulations, but actually pointing 1o
areas where we may need more public health or for environmental
protection, additional regulation, and where agencies maybe aren’t
giving an issue adequate atlention. Such examples would be the new
trans Tat labels un foods through FDA, and the EPA sxhaust reductions
from diesal engines.

So | think what you are finding over tima is mare professionalization and
pluratism at OIRA. The question is now when o encourage the agency
and nudge ther along and when 1o exercise the muscle to slow them
down or to consider alternatives. And that's the hard thing about the job

of GIRA, 1o make sure you are making good choices as you review these
packages, and as Jim says, be & good sound, fair judge on the merits on
ihose rulas,

Spotila: To buiid on another aspect of this and tie it into something
Joan Graham nad alse mentioned earlier, therg are two other important
sasks which | think OIBA continues to perform well. DIRA knows that the
devil is always in the details. We can argue about policy, we can have
all kinds of sweeping intentions, but when you get to a rule the detail of
hew that rule is operating will have an enormous impact, And it also
realizas that we should always fear unintended consequences. Part of
DIRA's fob, through the professionalism of its staff and the experience its
people have gained through the years, is 1o identify things in the rules
that are problematical, regardiess of what the policy intent might have
been.

To a President, this bacomes extremely valuable because it is the staff
of QIRA, under the Administrator’s diraction, that really understands
what each rule would accomplish or not accomplish. You don't just have
o have "theological” arguments about it

There is & related Tunction thal we may see more of as we project
forward and ask "Well, what mignt DIRA look like in the future? How
might it evolve further?” There is an enormous amount of complexity in
ihe regulatory Tield, In part, this arises because there are lots of
statutory requirements. You have o assess the small business impact;
you have 10 do a variety of things not just the cost-benefit impact we
talk a lot about. The reality is that in many agencies the expertise level
in this area is uneven. So this smali group at OIRA becomes a center for
gquality cantrol, not just from the standpoint of enforcing policy or
implementing policy, but from the standpoint of bringing up the overall
quality of effor.

Going forward, | would suggest that this is going 10 be an ingreasing
need, we are gaing to need more of this quality control. Semeone is
going Lo have to perform this role; it may well prove to be OIRA that
does it




“1 think over time as the various public interest groups in

various forms realize that there's a role for them in this
process, I think that will reduce this visceral negative

reaction.” — John D. Graham

Coglianese: if you would indulge me for a moment, fwanttoread o
you from a passage in a letter that each of vou have recently signe
urging the Senate ta give fair consideration to Susan Dudley’s nomination,
You all agres, aceording to this letier, that "open, transparent and
responsive regulatory procedures are necessary to avert policy mistakes
and undue influence of narrow interest groups.”

Yet there is a different perception that is shared by many people in

the public, as well as in the agenciss. In fact, a recent article in the
Michigan Law Review by Lisa Bressman and Mike Vandenbergh, reporis
the resuits of interviews they held with semor EPA officials in both the
George HW. Bush Administration and the Clinton Administration. They
state that their interviews “confirm the fears of critics that the White
House frequently favors special interests when it gets involved in
agency decision making.”

So my question 16 you is: Are these fears founded? Even if not, can you
teli us how or why OIRA has this reputation for opacity?

Gramm: [ would like 1 say that | think that when DIBA was first founded,
people realized that in fact there would be a great premium placed on
careful analysis. And many of you have read all of the lnerature on
public chaice and policy that indicate that special interess very often
contro! agency actions and capiure agencies in many cases. And
therefore there are & group of very vocal people who are opposed 1o
OIRA in whatever form - and no matter who is there.

What | did during my time, that Sally referred 1o earlier on, occurred when
there was a confluence of factors to eliminate the office. The information
technology Tolks weren't sure that OIRA was spending enough time on
the information side of the portfolio, and the anti-reguiatory folks, who
didn't like DIRA or any analysis at all - they would rather have Cangress
or other special interests. the iron triangle that everybody talks about,
make decisions - got together to zero OIRA out. And whal | did was 0
say, this is the president’s own stafl. We shouldn't have an execuive
nrder that putlines what the president’s stalf should or shouldn't do.
That is really not appropriate. Neither is it appropriate © oul sueh
procedures into a law. But here’s the deal | am going 1o make: There are
procedures that OIRA was already following that would be outlined in a
memo and which we would continue to follow.

There were some new things that were added, but in large part these
were procedures about not visiting with ouisiders during the rulemaking
period, etc. We were very comfortable with these procedures, and by
the time [ was therg, which was in the second part of the Reagan
Administration, we were following these procedures, by and large. So
we wrote a memo that said we will Tollow those procedures. And then
we also agreed to have the administrator be a PAS, that is a presidential
appoiniee with Senate confirmation. We were not going o have the
procedures in law, but because the administrator was to be confirmed,
you could ask this person, the nominee, will you follow these
procedures. Well that was the deal, which | now conclude was a
mistake because we now have a PAS, and ultimately, those procedures
were put into an executive order. And now they are using the Senate
confirmation as a way to make life very miserable for any kind of
nominee, for no reason nther than there are those who oppose the office
no matter what.

Graham: Another thing to keep ia mind is that Washington, D.C. sorz of
operates at multiple levels. So thara'’s one level at which peaple have 10
gngage in the ideciogical battle with the Hepublicans in favor of cost
benefit analysis and Demoerais in favor of rights, and you use things fike
the OIRA administrators confirmation as a time to celebrate these
different perspactives. But then at the same time there is Dr. Graham
working with the Environmental Defense on raising CAFE standards for
seven consecutive model years. And then there’s Dr, Graham working
with the Center for Science and Public Interest on the trans fat
regulation, Certainly the business groups have felt that they have an
apportunity o come in and make their case, but | think over time as the
various public interast groups in various forms realize that there’s a role
for them in this process, | think that will reduce this visceral negative
reaction. But it won't happen fast and it will take time.

Katzen: | want to go back io the special interests, national interests
issue, because ik it depends on vour definitions. Dne wag said a
special interast is someone who opposes me, in that what | am talking
about is clearly in the public interest and it's all these special interest
types who want to resist what is clearly of some import. In fact, instead
ol the labels that have been used, lats think in lerms of parochial
interests versus broader interesis. Then, take EPA, which is always the
poster child. EPA cares very much about the environment. As i should.




“Rather than pop up in two years with 3,000 pages already

done, why don't you let people know if you are going to be
doing something significant in a regulatory arena?”

—Wendy Lee Gramm

It focuses like a laser an promoting and protecting the environment.
That's its statutory mandate. That's its job. But in pursuing its statutory
mandate, it may propose actions that have an etfect on the statutory

mandates of other departments or agencies, be it Energy, Transportation,

Commerce, Treasury, Agricuiture. Now, when the farmers react. are they
a special interest?

| suspect that if you are at EPA and you think that what you ars propasing
15 in the public interest, you could call the farmers a special interest.

But it is also possible to think of EPA as the one thal is focusing en its
parochial, and that's not a bad term, interests. What DIRA is bringing to
the 1able is all of the othar agencies, as | said before, and togather they
make up the natonal interest. That's what the office does. That's what it
purports to do. And to the extent that somebody on mc oulside says,
“Ogh! This is industry. This is a special interest,” | think they misperceive
the force of the effect on the nation that one agency can have on our
economy, on our quality of life.

Spotila: One other thiag. | think we are obviously all very focused on
OIRA, but the reality is that it is the President that the people elect.

To some degree. OIRAs role is in highlighting issues, highlighting
disagreements, highlighting policy choices. [l may well not be OIRA that
resolves significant disputes; that resolution may occur at a more seniof
level in the White House and could well reflect a political decision that
palitical people make. When you ook at the influence of parochial
interests or other interests on a decision, you can't remove it from the
overall political systam. If the interests driving for a policy change are
strong enough and have the ear of the Presiden?, then they may very
well be successful in saeing their policy implemented

Coglianese: We have a lot of people here who have interests in
questions of their gwn. I'd like to tum it over now o the audience to
pose your questions.

Matthew Adler: Let me g0 back to the theme nf ci’aﬁge f rom 12 91 0

John Graham also aliuded 1o, ﬁad to dn with the r-_,!e !or eqm-.; 12.291
didn't talk about equity; 12826 does. Now what's interesting though is
that while 12,856 with respect to overall benefits says quantify
extent feasible, it doesn't say to quantify equity, even though in principle

fothe

it could have, right? | mean it's possible to have a cost benefit analysis
with distributional weights. And indeed the British government in its
equivalent process has tried actually to do CBA with distributional
weights. Why not try to quantify the distributional effects, perform an
equity analysis? | suppose that cuts both ways. On the one hand if you
don't like quantification, that's geing to be troubling. On the other hand,
that would be a way of making equity or distribution a more separate
component of 12,866 and OIRA review Should the agency do that?
Should the Executive Order be amended? Would this be a vaiuable
further kind of progress, namely to quantify equity and thereby make it
more central?

Graham: | tend to think we probably shouldn't put technical instructions
in execuiive ordvrs We should not mandate a tool until we are o the
point in major univarsities around this country that we are teaching
these approaches as esiablished, well-understood ideas. On distributional
weighing, economists have been interested in that for a while, but |
don't really think, frankly, the basic intellectual work and a measurement
program associated with it are quite there yet to justify doing that. Until
we have that — | kind of like the more general kind of, i#'s sort of the
"non-efficiency” box that the Executive Order opens up and allows the
administrators 1o look at various guantitative or gualizative argurments.
But there may come a time when we make enough progress on
distributional weighting that we can actually bring it in 1o the mathematics
of the cost benefit analysis

Peter Strauss: Cre of the things that's been talked about a fair amount
over the years sinca 12,291 is the idea of a regulatory budget. The
conversation so far has besn a conversation about QIRA in relationship
to individual rules. There was also in the Reagan Administration an
Executive Order 12,498, | think it was, which got Ure\.g into 12,868,
that looks up front and is perhaps more process oriented. And from my
perspactive as an academic, it se2ms 10 have sunk wizheut 3 trace. That
is, | can find no evidence, and | kind of hope I'm wrong in 2 way. that
this is a process that is seriously regarded in the agencies or in the
White House. And the question | have for you is, what happened to
12,4987 And where do you see it's going?




ight 12,498 was a greal Executive Order. Basically it was
an Executive Order that said: 12,291 deals with reviews of regulations
e£x post. What about letting people kniow what things you're working
on? Rather than pop up in two years with 3,000 pages, already done,
why don't you let people know if you are going to be doing something
significant in a regulatory arena? And it also was a way for us, as
administraiors, to get involved &t an earfier stage. | didn't like saeing
some of the Executive orders swept together under 12,866 because

| thought they had some good stand-alone featuras.

| believe that John alluded to prompt letiars, about telling agencies,
why don't you look at this? In fac:, that is a vestige of the 12,498
process, because that's what we wera trying to do with OiRA. To ask:
why don't you look at, for example, allowing individuals with seriously
life-threatening diseases for which there were no alternatives, who
would likely die in 6 months, to use drugs thal have passed safety but
not the efficacy tests if everybady signed off? Some people will call it
deregulatory, but in Tact, that's the kind of thing that might be prompted
by a letter, but it also was 4 12 498 kind of issue,

Katzen: | have a slighily different take, and all these numbers must be
driving some of you nuts, The concept of pulling together an agenda,
which is what that was all about, setiing out, as Wendy put it, what is it
that you are going 1o be working on that's going to be coming up? That
was all designed Lo bring greater management to the process, And it
doesn't necessarily have Lo be managed by OMB or DiRA. 1 serves &
useful purpose of instilling discipline in the agencies and of bringing to
the political leadership within the agencies what's on the agency's plate.

Now you may not be happy with the consequances of that. When
George W. Bush was elected, the Secretary of Labor was presented with
all of the proposals the staff was working on. And her view was, 8t's
get rid of B0% of them or whatever it was. But it nonetheless is a
management tocl that was intended 1o be enforced, if you will, by the
agencies themselves. At the same time, the agendas are crculatad to
the other agencies. Sn there's a heads-up guality that may not appear to
someone on the outside studying the issue. There won't be any little
fracks lefl. Nonetheless the agencies will be aware of ather things that
are happening.

All of that to one side; | think there's a serious issue ahout when DIRA
gets invalved in rulemakings. This is something that Wendy alluded
and that John has alluded to. QIRA review had been traditionally
conceived of as an end-of-the-pipe process. The agency drafts the notice
of proposed rulemaking and sends it to OIRA and OIRA evaluates it.
Then comes the comment periad. The anency considers the comments,
drafts the final rule and sends it to OMB. That's not the most productive
way of getting input because, both at the notice stage and certainly at
the final rule stage, the agency is invested. By that time, the agency has
its own strongly held view of how it wants this thing to look. And OMB
changes at that point are, | tink, really at the margin rather than going
10 the heart of the matier

There were, during my tenure, a few instances where the agency came
forward at the very earliest stages. Une of them was seafood HACCP —
Hazard Analysis Critical Control Point — from the FDA. Another was
when the Department of Transportation allowed car companies o
decrease the rate of acceleration of airbags. The agencies approached
OIRA when they just had the idea, but no details, and our people worked
with the people in the agency. Those went swimmingly, and produced, |
think, much better regulations. Would that happen if that were passible
to do mere often?. This goes back to Cary's original question, because
OIRA doesn't have the resources to do that with all rulemakings. But |
would encourage us for the future to think about ways in which OIRA
can hecome more involved earlier on,

Coglianese: Jim, did you want to comment?

Miller: Yes, | want to comment an the broader issue of a reguiatory
hudget. A lot of people have written about this. | have written about
this. | have testified before Congrass about this. | have tried to draw the
analogy with the fiscal hudget. Before 1920, agencies proffered their
budgets to the Hill, and Congress basically passed budgets for agencies
seriatim. There was no consolidated budget. Nobody wants to go back
:o that Bu that’s what we do by analogy with the regulatory agencies.

The cost imposed by and the benefits bestowed upon by regulatory
agencies far exceed their hudgets, Why not have a regulatory budget
that Congress would appropriate each year, and you could have the
analogy with budget outlays and budget authority. Here is & requlatory



“’Doing no harm’ was an objective that we should always

recommend in the regulatory field.” —John Spotila

project; you can impase so much cost. Now somebody would say —
probably Sally would say — well there's a bias, because you're conuolling
costs rather than benefits, But that's what we do in the fiscal budget
when we eli agencies; you can spend this amount of money. s nat a
budget based on benefits: il's a budget basad on costs, And given the
growth of the budget and given the public choice, Hierature suggests
that we get too much government, not too litile govarnment, i seems
lo me that there is nat an innate bias against regulation by having a
regulatory budgst. If you had one you'd get much more efficient
regulations.

Gramm: Could | iump in . .

Coglianese; We have a pent up demand for questions . . . but please go
ahead . ..

Gramm: This goss to your ather issue, and that is when the Bureau of
the Budgst was formed and vou had a consolidated budget, people went
crazy. They hated it but over time did come to accept it | think the same
thing will happen with DIRA maybe in 80 years.

Coglianese: Would we ali live that long

Steve Balla: When it comes 1o transparency in the discinsurs of DIRA
communications with outside parties, we've already laid out a dea! that
was struck in the 1980s, and Sally has articulated the philosophy, 50 to
speak, behind the Clinton Executive Order, | won't use the number.

50 we have a history for transparency up to the current administration.
And so my question is about the most recent innovation, so o speak,

in terms of disclosurg of outside communications seourred under John
Graham's tenure, disclosure via the Intemet. So electronic disclosure of
meetings with outside parties, of written commenis that were submitted
of telephone canversations. So my guestion really is, why take that next
step and think ahout transparency electranically?

Graham: Let me start by saving that one of the fascinating experiences
I had in government was deating with lawyers on the subject af
transparency. Because | had a vary kind of straightforward view thal we
ought to be maximally transparent. That was my instinct. And the
fawyers were really a pain in the rear on this subject, And | felt | made

some progress on the idea of that communications with outside parties,
we should move in the direction of more transparency. And we actually
did that in what's called the informal review process, not just the formal
review process. Bul where | got my mind changed from listening to
lawyers was on the subject of the interactions between the agents of
the txecutive Branch and the nead Tor us 1o be able 1o collaborate, o
ermail each other, 1o trade drafts, and things like that. And | got to the
point where | said | really thought that maybe we were actually even loo
sransparent, That there are provisions that require a variety of disclosures
of intemal documents. Now while | am sure scholars and reporters and
interest groups love that sort of thing, | actually got to the point where |
thought that it was questionable about whether the net value of that is
positive.

Howard Kunreuther: I'd like to ask anyone on the panel if they could
tell us about what they consider 10 be their greatest success while they
were in their tenure as czar - and why they would view it that way. Or
something that they would have liked 1o have achieved but weren't able
tp and why that happaned. Just so we could get a little perspective on
some of the things that came out of each of your administrations?

Gramm: Somebody should tall about lead phase out, Jim, were you
there for lead phase out? Because that was something that wouldnt
have occurred but for CMB.

Coglianese: Lsad phase down, for those of you who don't know, was
the removal of lead from gasoline. Oil refiners used to put lead in
gasoline and it was spewing out all over the ambient air in huge quantilies,
prabably the single largest source of exposure to lead to children across
the country, In the early 1980s, EPA outlawed the lead in gasaline for
almost all uses. And by all acoounts, the economic analysis behind the
decision made it move forward during the Reagan Administration.
Without that, without the economic analysis and the White House
pushing for it, it may never have happened — or certainly not as soon as
it did. Looking back, it is heralded as one of the single most beneficial
public health actions ever.

Anvone elge have succasses?



Gramm

Spotila: We probably are all struggling up here as to how candid we
should really be. I'll mention two aspecs, one broad and one narow.

| served, of course, at the end of the Clinton Administration. This was a
time when, as we all recall, Congress was in contro! of the other parly,
the President knew he wasn't going to get laws passed, and there was
a lotof wrmoil. Therefore, from the standpoint of the Adminisration’s
desire to effect policy, they had to turn to regulations. This posed & nisk
which the President acknowledged and was concerned ahout, namely,
that people would just try and shove everything out the door, not payisg
really much attention to these unintended consequences | referred to
aarlier

Somehow we at QIRA had to manage a process, a high volume process.
We had to do it in @ way that would still accomplish the policy
implerentation that the President wanted, but hopefuily in a rational
and defensible manner. Running that process well was an administrative
challenge and an important one if we were to avoid doing harm. And
“doing no harm” was an objective that we should always recommend

in the requlatory fisld.

i terms of our success, | actually tink we did that pretty well. The
rutes that were turmed out, in large measure because of the supreme
professionalism of the career staff at DIRA, were well done. Now, they
reflected a policy grientation which, candidly, the next Administration
often changed. But the quality of the work showed OIRASs professionalism
and experienced input, and that's important for our system.

I'll tell you a specific rule that involved a great deal of effortand a
successiul result. 1t was an airbag rule, one where various safety groups
disagread as to whether stranger airbags were a wise idea. After a very
difficult procass, we ultimately made what | believe was the right decision,
essentially concluding that we needed to wait for better science,
following the admonition o do no harm, Some of the safety advocates
who were arguing for stronger airhags lacked true scientific support
They wers arguing for stronger and stronger airbags 00 grinciple,
withgut giving enough weight to the evidence that the bags might do
more harm than geod. This was a specific exampla in which OIRA played

a key role in identifying and summarizing accurately the conflicting
thought of experts in the field so that the issue could ultimately be
resolved at a very high policy fevel. This was a level above even the
(OB Director because the issue was so hot and politically charged.

So, these are two memerable accomplishments, 0i8AS successful
management of the broad requlatory process under pressure and ifs
specific contribution in providing excellent analysis that led to a good
policy decision on an important safety rule

Katzen: | wouid mention with twa different kinds of things that | recall
vividiy. One was working with the Department of Education, whera there
had been a mindset that every single thing had to be regulated. |
remember meeting with Secretary Riley and his general counsel, and the
Secretary said, "Maybe we can do this in ways other than through
regulation.” And | think that they issued no more than one or two regs in
the five or six years that | was et OIRA because they did find cther ways
of achieving their ohjectives,

The second example | would cita was the seafood HACCP rule. |
remember the first meeting and listening to what the agency was trying
10 accomplish and the traditional plans that the agency was considening.
Then the DIRA staff began speaking and | thought how creative they
were in suggesting different approaches. They worked together, and
maybe it was a year, year and a half, 2 years later and we finally cleared
the final rule, and a few days later | got a telephone call from someone
at FDA, saying that , I think it was the Seattle newspaper had an editorial
and the caption was “Sensible Regulation at Last”. The person from EDA
was so happy because this indicated that this rule was not going to be
challenged. It was going to work. They had achieved their objective. And
he said — I'm going 10 send you some smoked fish, or something. | said,
no, ng, N

Graham: The example I'd like (o give 1s i the do — no — harm spiril i
:he corporate average fuel economy standards for light trucks and SUVs.
A big cancern there was that if you tighten them siringently, you ¢reate
safely problems for motorists becauss of the downsizing of vehicles
And building on some work that | had done with Jonathan Wiener, a
professor from Duke who s, I'm very happy he's here this evening, we
actually developed a revised regulatory scheme which has different



“OIRA review has been controversial . . . in large part because

regulation has enormous consequences for society, for our
economy.” —Cary Coglianese

standards for different sizes of venicles, so that it encourages
manufacturers to comply with new technalogy rather than simply o
downsize the venicle. And | think that that has a very imporiant affect
on the technical defensibility and the salety effects of these rules.

The final paint would be the idea of a prompt leller; we're prompting an
ageney to do something pro-regulation, That will probably go down in
history as a big one for me.

Gramm: Thera are so many different stories to tell, because | was there
at a time whan thera were very many regulations, that would regulate
the size of the brooms that you could use to swesp grain elevators with,
for example, and huge numbers of requlations that we had to go through
to make sense of and 1o make them smarter as opposed to having all
these side effects.

But one of the more satisfying regulations, because it was fun, was the
one | mentioned earlier, that was by the FOA for people with seriously
ife-threatening discases. | always wantad fo write an article about how
the Reagan regulators or dereguiziors and the AIDS aclvists got together,
because the only pharmaceutical that could be allowed under this
regime at that time would be one of the very early hopeful drugs for AIDS,
and that was AZT. And so the AIDS activists were out demonstrating for
FIA to push this forward. But it took a long time 1o get it done — ta the
second Reagan Administration. It was that difficult to get that particular
regulation through FDA,

Miller: | would cite that the most important success was the signing
of 12,291 by the president, because there was a lot of undercurrans of
opposition in it, especially agency of general counsels.

Two losses | would identify. One was the loss of the National Highway
Traffic Administration case before the Supreme Court — the airbags
case. It didn't have thal much legal offect, but it cast a patt on some of
things we were doing.

The othar, and you will find this very surprising, was the loss of ketchup
as a vegetable rule.

Let me tell you about the ketzhup as a vegetable rule. The Depertmant
of Agriculture wanted 10 pul out guidance  states and localities which
had these various food programs. The idea was 1o maximize protein for
kids, maximize the nutritional vaiue of foods. And they put together
these menus, like so-called Chinese menus - ong from columa one, one
from column B, ete., trying o give quidance to local cafeterias, school
cafaterias, etc. ahout the kinds of things to put together for kids, not just
what they want — hot dogs every day — bul nutritional foed. And in one
of the columns was ketchup. There were other things in that column,
including vegetables. And so the war cry — "ketchup as a vegetable”
emerged and it fit the time when budaget cuts were being made. It just
look a life on its own. And | defended — that's a lang story — ketchup as
a vegetable. OMB Director Dave Stockman stepped me and said, "We
got to do something abous this; this is awful.” So | said, "0h but David
it's a really good rule. Because here’s the way it works, etc.” | went off
10 unch and came hack. | had a note waiting for me from Dave: "Come
down and see me; I've got to pull this rule.” | said, "David we had this
discussion.” He says, "The President’s just decided to pull it. And you've
got o call Jack Block and tell him.” So | called Jack Block to tell him,
But just think of the kids' heaith that might have been improved had the
rule gone ahead

Scott Farrow: What | was going to pick up on is that at timas there are
statements that the debates about OIRA focus 1wo much on benefit-cos:
things; somehow that captures a lot of the debate. And then | have also
heard from this panel that, well OMB has legistative review over things
and the agencies, interagancy comments on legislative review and we
fry 1o participate. And then there’s requlatory review. For the sake of
argument the benefit-cost component is a distinciive difference between
legistative review and requlatory review. Let me ask you - if you werg to
pull benefit-cost entirely out of regulatory review, what would be
different?

Katzen: | gan't buy into the hypothetical.
Miller: | don't either. | dor't buy into the notioa that you set benefits and

costs aside when you review bzzdgets, which is what | think that's what
yuu meant by “jegislation .



Katzen: LRD [the Legislative Reference Division within OMBL.

Miller: When we sat down {o review budgets, it was the same drill.
When | was at OMB | ware a hat that said "0IRA”. Later, my new hat as
OMB director fit the same way. When you engage in iegislative review,
you do the same thing: you assimilate all the pages of comments from
the agencies and review them. You make some kind of judgment about
what this proposed legisfation would do in terms of benefits and in
terms of costs

Katzen: When | said | couldn’t buy into the hypothetical, that’s because,
yes, there is the coordination function, but there is also the function of
helping produce better decisions. And one measure of a befter decision
is to assess the costs and the benefits and see how they are arrayed.
The debate that | have always heard is: is cost-benefit analysis an input
or is it dispositive? To the extent that it's an input, | can't imaging life
without it. We all do things every day where we do a very, very quick
assessment of the costs, assessment of the benefits — whather you're
going to walk to work or take a cab — it’s going to depend on the weather,
it's going to depend on the timing, it's going to depend on all sorts of
things, but you instinctively think through the consequences of your
choices many times a day, every day of your life. Why wouldn't you apply
that tool in the regulatory field? If it's an input, then | think it's valuable.
If it were dispositive, then | think it would block out some of the other
values, like distributive effects, equities, etc., that we've talked about,
That's where the debate has taken place, not whether we should get rid
of cost/benefit analysis all together

Coglianese: One last question.

Jonathan Weiner: I'd like to ask about the role of OMB/0IRA as the
president’s special assistant. And many of you have said, and many
scholars have writien about the essential consensus among prasidents
that the president needs tools to manage the regulaiory siate and that
OMB/DIRA is a crucial element of that. And in the same debate in
Europe occurring now, a key criticism of the European system of betier
regulation on impact assessment is that that process is not
sufficiently connected to the presidency. And maoreover, the presidency
of the European Commission is far weaker institutionally than the
President of the United States.

So my questions are: First, 1o what extent in your terms at OiRA, or how
would you characterize the relationship of the OIRA administrasion to
the president? And the interest of the president — ths presidents for
whom you served in these questions? And some presidents, | am sure,
had different degrees and styles of interest and of working than others.

And secondly, we've 1alked a lot about, and people often talked about
the relationship between 0IRA and the agencies. But my recollection
from working in the old executive office building was that there is a
whole world of competition and collaboration and some conflict within
the Executive Office of the President. So could you comment on the role
of OMB/OIRA among the several special assistants to the president?

Graham: Just quickly, there’s a really good paper o this that | was
reading parts of that's in the packet of materials — | think it really
conveys the very important point of how pluralistic the Executive Office
of the Presidents is, and the tug and pul! of frying 1o get issues to the
president. And | found ane of the most surprising things about my tenure
at OIRA is how often | was making a case to the president and the vice
president on behalf of a regulation, supparting a reguiatory agency
against other offices in the White House and ather agencies who were
opposing the regulation and wanting to take a different course, And |
think that in my role in the White House | was used much more on the
professional side: "Let’s let Dr. Graham tell us, what do we know here
about the facts.” Okay, and then if it got really hot disagreement wise,
then it used to bubble up and then who knows where it ends up.

On your point about Europe, they are requiring regulatory impact analysis
on primary legislative proposals. 3o in that sense | think the Europeans
are way out ahead of us.

Spotila: During my tenure, in many of the issues that went higher it was
really the Chief of Staff that ultimately brokerad the decisian process —
and, 10 the extent necessary, spoke to the President about it. Certainly in
my experience, John Podesta played a very active role in that regard

Now, in terms of the pluralism within the White Housse, | had one
advantage that | didn't need to use openly, but | think that people were
aware of. | had known Bill Clinton for a very long time; he was a very
close personal friend; and so people assumed that | was wired. | didn't
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actually have to use my relationship, but they all knesy ! covig ¢
had to. | mention this because the White House is vary much a place

where people with strong views and strong egos push back and forth 1o
accomplish what they think is the right resul:. Having the perception of
influence with the President is a very good thiag for an OIRA
Administrator

Katzen: John points to something which | think is very impertant, and
that is that there is no rule; it very much depends upon the personalities
of the people involved and the relations that they have built or na? built
with other offices. This is an "all of the children are squal, but some
children may be more equal than others” kind of conceg And ['li go
back to what John Spotila said earlier about OMB and OIRA acting as
an honest broker. | found that when there were differing views, that
simply getting everyone in one room and having them sit down and
discuss things with one another — if necessary, symbolically locking the
door and not letting them out until they resolve their disagreemens —
led to a resolution. | believed that if a dispute was brought to the
president or the vice president, | had not dene my job. it was not my
decision how it should come out. It was 10 ensure that the process was
inclusive, that the agency and White House peaple be heard, and that

decisions be made. Il there was serious dissent, lat’s keep working on it,

Keeping everyone at the table does really focus the mind and gets
resolution, There were one or twao seemingly intractable issues that
were elevated, and here was no doubt in my mind that | had whatever
access | needed and could use it whenever | needed to.

Coglianese: To conclude, I'm going to retum to my earlier comments
about how OIRA review has been controversial. | befieve £'s controversial
in large part because regulation has enormous censequences for society,
for our economy.

Yet we've also noted some scholarly research that suggests that OIRA
hasn't always been very effective. There are still regulations that fail,
and there are certainly still controversies. But the relevant question,
the right question to ask is: Are we better off having had established
OIRA review for the past 25 years? That, it seems t0 me is the critical
question, whether or not we are fully where we cught to be with
government regulation

Tonight, we've had a unique opportunity to alk wits: people whao have
played an important role in the regulatory process. | want to thank each
of these distinguished panel members for spending of their time to
travel here today and speaking with us, and i also want o thank each
of them for their service to our nation.



